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PREFACE. 



The last twenty years have seen what almost amounts to a 
revolution in the shipping trade of Great Britain. Steamers 
have supplanted sailing vessels^ and the electric telegraph 
has placed the centres of commerce throughout the world in 
immediate communication with each other. At the begin- 
ning of this century, sailing ships made their one or two 
voyages a year, in a not too hurried manner, and the time of 
those voyages varied enormously as winds and waves might 
ordain. The master, absent from his owners for long periods, 
and without any power of speedy communication with them, 
had in all foreign ports great powers and great responsi- 
bilities in the employment of the ship. Shipowners carried 
goods under the terms of a short and simple bill of lading. 

The introduction of steam and the telegraph have changed 
all this. Ocean cables enable the shipowner to direct the 
employment and transact the business of his ship abroad 
while sitting in his ofiSce in London, and the master has 
become little more than the chief navigator of the vessel. 
The mighty power of steam enables regular voyages to be 
calculated on, while the large amount of capital invested in 
a steamer and the keen competition it meets compel the 
shipowner to take advantage of every hour and minute that 
can be saved in its employ. Shipowners also have gradually 
protected themselves by exceptions in their bill of lading 
against every risk of liability for damage to the goods 
they carry, until the bill of lading contains fifty or sixty 
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VI PREFACE. 

lines of closely printed conditions and exceptions, and there 
appears to be no duty imposed on the fortunate shipowner 
but that of receiving the freight. 

This great commercial change seems to justify new works 
on commercial law, as compared with new editions of the 
old works whose value no one will question, but which 
were compiled under a different state of business relations. 
Be-editing, to satisfactorily adapt such works to modem 
commerce, must almost be re-writing. Cases such as 8ewell 
V. Bwrdichy or Jackson v. The Union Marine Insurance Co., 
cannot, without a great want of proportion^ be relegated to 
footnotes, and commercial practice has rendered obsolete 
much of the old learning. It is of very little use to set 
out the ^^ordinar]^ authority of a master" as founded on 
cases before 1860, when in 1886 the master's fonctions in 
port have been reduced almost to the vanishing point 

In the following pages I have therefore endeavoured to 
combine the statement of the law with an account of the 
commercial practice of to-day, and I have not scrupled to 
omit old authorities which have become by change of time 
obsolete : while I have set out what the law is in the absence 
of express agreement, I have also added to it the clauses in 
an ordinary bill of lading of the present day which supersede 
or modify it. 

I have endeavoured to reduce the rather chaotic mctss of 
details which make up commercial law to a series of prin- 
ciples in the form of a digest Lord Bramwell has forcibly 
described some of the cases on shipping as ^' cases where no 
principle of law is involved, but only the meaning of careless 
and slovenly documents ;" and owing to the mass of ever- 
varying detail which the numerous forms of bills of lading 
and charters have heaped up, there is probably no subject 
where it is more diflScult to get the better of the particulars 
of each case, to " see the wood through the trees." I have, 
however, attempted to express the law relating to the con- 
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tract of affreightment, as expressed or implied in charters 
and bills of lading in the form of propositions, with illns- . 
tratiye cases, and I have added thereto a consideration of 
the position of the bill of lading as a docnment of title. 
The difficnlty of snch a task will be the most satisfactory 
excuse for the ineyitable errors and omissions that critics 
may discover ; any soccess I may have achieved will I hope 
justify the attempt. 

I have added to the statements of the law, notes either 
discussing the numerous legal difiSculties which arise, or 
stating the present commercial practice on the point. I have 
considered in writing this part of the work aU the principal 
bills of lading in use in London and Liverpool, and have had 
the advantage of the fullest information and assistance from 
members of my family engaged in conmierce. In the cases 
illustrating the statements of the law, I have endeavoured to 
make the task of foUowing them easier, by the adoption of 
a uniform alphabetical notation, explained at the commence- 
ment of the work. I have added in the appendices a few of 
the leading forms of bills of lading and charters, with 
references to the part of the work where each clause is dis- 
cussed ; a statement of the customs of loading and discharge 
in the leading ports of Great Britain, compiled from infor- 
mation supplied by merchants in each port; the leading 
statutes on the subject; and some documents bearing on 
general average. I have endeavoured by a full and careftd 
index to make the book useful to business men, and in the 
index of cases have provided references to all the reports. 

Lord Esher has kindly allowed me to associate this book 
with a name conspicuous, even on the page of legal history 
whioh bears the names of Mansfield, Lawrence, Parke, and 
Willes, among those who have both based our law on 
principle and adapted it to the necessities and usages of 
commerce. 

I am much indebted to those both in London and the 
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other great ports of the kingdom, who have helped roe with 
inlbrmation and suggestions which I trust ensure the 
accuracy of the commercial part of this work. I hope these 
pages will be useful to shipowners and others engaged in 
commerce as an account of their legal position as clear and 
plain as the law itself will allow, and to lawyers as a state- 
ment of law based on principle, and contrasted with modem 
practice. I have tried not to shirk difficulties, or to omit 
cases and details. Experience must show whether I have 
been successful in meeting a want. 

T. E. S. 
1, EssBx CouBT, Tbmple. 
Oct 25, 1886. 
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ALPHABETICAL GUIDE TO CASES. 



In the illustratioDB contained in the following pages, an attempt has 
heen made to lessen the labour of mastering the £Eict8 by using particular 
letters to represent particular characters in the case. Thus, except in a 
few cases where they obviously stand for places, A is always a shipowner, 
C a charterer, G a consignee ; X is always the port of loading ; Z, the port 
of discbarge. 



A 
B 


^ 


shipowner, 
shipowner's agent. 


C 


= 


charterer. 


D 


= 


charterer's agent. 


E 


= 


captain. 


P 


= 


shipper. 


G 


= 


consignee. 


?! 


= 


indorsees of bill of ladmg. 


P 


= 


purchaser of goods shipped. 


S ' 


= 


ships. 


V 


= 


unpaid vendor of goods shipped. 


w 


= 


agent of such a vendor. 


X 


= 


port of loading. 


Y 


= 


port of call, or of refuge. 


Z 


= 


port of discharge. 
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ADDENDA ET COEBIGENDA. 

The Xaniho (cited at pp. 100, 149, 159, 160, 161, 162, 169, 200) 
is now reported in 55'L. T. 203. 

Pandorfv. Hamilton (cited at pp. 149, 168, 160, 161) is now 
reported on appeal in 17 Q. B. D. 670. 

In the case of Sailing Ship Oaraton v. Hickie Borman^ heard by 
the 0. A. on October 28, 1886, the Court decided that a collision, 
caused bj negligence of anoUier ship, was within the exception 
*' dangers and accidents of navigation," though the negligence 
of the carrying ship was not. Note this under Articles 83, 84 ; 
and correct the proposition submitted on p. 168, by striking out 
the words ** and navigation." 

In the case of Nottebohm v. Biehter^ [heard by the G. A. on 
October 30, 1886, the Court had to construe a clause in a 
charter, cargo to be taken from the river bank *' at ship's risk 
and expense." The goods were lost before loading by perils of 
the seas, and the Court held that the ship's risk was the same 
before and after loading, the excepted perils applying when the 
cargo was taken from me bank, and that therefore the ship was 
not liable. '* At ship's risk " means '* at the same risk as the 
ship would incur after loading." Note at pp. 149, 161. 

Page 6, note (p) for 206, read 106. 

Page 46, note (u)for 860, read 86. 

Page 46, note (d) /or 320, rcoci 330. 

Page 60, Graves v. Legg is reported on appeal, 2 H. & N. 210. 

Page 68, Button v. Bowles is reported on appeal, 2 B. & S. 174. 

Page 66, Warrant v. Barnes is also reported at 11 0. B., N. S. 

563. 

Page 126, Cassahoglou v. CHbb is reported on appeal, 11 Q. B. D. 
797. 
Page 198, note (n)for 41, read 414. 

Page 212, note (e))the reference to Barker v. Hodgson, should 
Page 213, note (n) ( be 3 M. & S. 267. 

Smith V. Sieveking (cited at pp. 38, 40, 216, 217) is reported 
on appeal at 5 E. & B. 589. 
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THE 

CONTRACT OF AFFREIGHTMENT, 



Section I. — ^Natube and Constbuction op the 

CONTBAOT. 

Article 1. — Natwre of the Contraet, 

When a shipowner, or person having for the time the right 
as against the shipowner to make such an agreement, agrees 
to carry goods by water, or to fnmish a ship for the purpose 
of so carrying goods, in return for a sum of money to be 
paid to him, such a contract is called a contract of affreight' 
menty and the sum to be paid is caUed freight. 

When the agreement is to carry a complete cargo of goods, 
or to furnish a ship for that purpose, the contract of affreight- 
ment is almost always contained in a document called a 
eharterparty (a), the shipowner letting the ship for the pur- 
pose of carrying, or undertaking to carry, the charterer hiring 
the ship for such purpose, or undertaking to provide a full 
cargo. 

Such a document is usually signed before any steps are 
taken under the contract it contains. 

When the agreement is to carry goods which form only 
part of the intended cargo of the ship, the contract of 
affreightment as to each parcel of goods shipped is evidenced 
in a document called a bill of lading, which serves also as 
a receipt by the shipowner, acknowledging that the goods 



(a) As to stamps on charters, see 33 & 34 Vict, c 97, ss. 15, 66-68 ; Appendix III. 
Charters made entirely abroad can be stamped within two months of their receipt 
in this country. The Belfort (1884), L. R. 9 P. D. 215. 

B 
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2 BILLS OF LADING. 

have been delivered to him for a certain purpose. A bill 
of lading is rarely signed until some steps have been taken 
in pursuance of the contract it evidences. 

By the custom of merchants indorsement of the bill of 
lading may pass the property in the goods, for the shipment 
of which it is a receipt ; and by statute such an indorsement 
will also confer on the indorsee the same rights and liabilities 
as if the contract evidenced in the bill of lading were 
originally made with him (6). 

The charterer with whom the shipowner enters into the 
contract of affreightment may intend to supply the cargo 
himself. In this case, when the cargo is shipped, a bill of 
lading will almost always be signed, evidencing a contract 
between the shipowner and the charterer, and, it may be, a 
contract adding to or varying the contract between them 
contained in the charterparty. 

Or the charterer may intend to enter into sub-contracts of 
carriage with other shippers, who provide all or part of the 
cargo. In this case, as each shipper ships his goods, a bill of 
lading will be signed, evidencing a contract between the 
shipper on the one hand, and, according to circumstances, 
the shipowner or charterer on the other. Such contract will 
be independent of the contract contained in the charterparty, 
except in so far as it expressly incorporates it (c). 



Artide 2. — NcUwre and Effect of a Charterparty. 

A charter may operate as a demise or lease of the ship 
itself, to which the services of the master and crew may or 
may not be superadded. The charterer here becomes for 
the time the owner of the vessel, the master and crew be- 
come to all intents his servants, and through them the 
possession of the ship is in him. 

Or it may be that all that the charterer acquires by the 
charter is the right to have his goods conveyed by a particular 



(6) See Section V. posty Articles 57, 58, 75. 
(c) See Articles 18, impost. 
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CHARTERPABTIES. 3 

vessel^ and, as subsidiary thereto^ to have the use of the vessel 
and the services of the master and crew. In this case, not- 
withstanding the temporary right of the charterer to have 
his goods loaded and conveyed in the vessel, the ownership, 
and also the possession of the ship remain in the original 
owner, through the master and crew, who continue to be 
his servants. 

If the master, by agreement of the owner and charterer, 
acquires authority to sign bills of lading on behalf of the 
latter, he nevertheless remains in all other respects the 
servant of the owbers (d). 

Note. — The modem tendency is against the construction of a 
charter as a demise or lease. The cases of demise are old oases, 
and their authority has been somewhat shaken by recent de- 
cisions. But each case mast turn on the particular terms of 
the charter. The chief results of the construction of a charter 
as a demise would be : (1) that the owner, being out of pos- 
session, would have no lien at common law for the freight due 
under the charter ; (2) he would not be liable to shippers, who 
did not know of the charter, for the acts of the master and crew, 
nor to the charterer for acts of the master and crew ; (3) the 
master would be the agent of the charterer so that delivery to 
him of goods bought by the charterer would, unless the bill of 
lading was made deliverable to shipper or order, divest the 
unpaid vendor's right of stoppage in transitu. Under a charter 
not a demise, the master would be a mere carrier, and not the 
charterer's agent, and the right of stoppage would remain (e) : 
(4) If a chartered ship earned salvage, the salvage reward would 
go to the charterer if the charter were a demise ; to the owner 
if the charter were not a demise (/). 

I. Cases in which a charter has been held no^ to be a 
demise. 

Ca»e 1. — ^A. chartered a ship to C, to sail to X., and load from C.'s agent 
there, cargo to be stowed at merchant'd risk and expense. The captain to 
sign bills of lading if required at any rate of freight without prejudice to 
the charter. 

At X. goods were shipped by shippers who knew nothing of the charter (g) 
under a bill of lading signed by the master. 



{d) Sandemann t. Scurr (1866), L. R. 2 Q. B. 86, '96, and see Art. 18. 

\e) Bemdtson v. Sirang (1868), L. R. 3 Ch. 588 ; £x parte Jiosevear China Clay 
Co. (1879), L. R. 11 Ch. D. 560. Ficto poe^, Articles 68. 69. 

(/) Fwfe/KW/, Article 121. 

(^) If they had known of the charter they could only have sued the charterer 
on the contract. Netoberry v. Colvin (1832), 1 CI. & F. 283. 

B 2 
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4 EFFECTS OF 

Ileldf that A bad not parted with the possession of the ship ; that the 
master was still A.'s servant, and that his signature to a bill of lading 
bound A. That the stowage of goods was by a stevedore appointed by the 
charterers, though ultimately paid by the owners, made no ditference (h). 

Case 2. — A. entered into a charter with C. that his ship being staunrh, 
" and so maintained by owners, shall be placed under the direction of the 
charterer" for conve} ance of goods within specified limits. " The steamer 
to be let for the sole use of charterers and for their benefit for six months. 
.... Charterers to have whole reach of hold and usual places of loading, 
room being reserved to owners for crew. . . . Captain to use despatch in 
prosecuting voyage, and crew to render customary assistance in loading ; 
captain to sign bills of kding . . . and to follow the instructions of the 
charterers as regards loading . . . coals at cost of charterers, owners find- 
ing all ship's stores, and paying crew's wages . . . captain to furnish 
charterers with log, and to use sails when possiblcL to save coals . . . 
vessel to be returned at end of period by charterers." 

As a £eict, A. paid the master and crew. 

Bddj that there was no demise ; and that A. was still responsible for 
acts of the master and crew, both to the public, and to C. (t) 

Case 3. — A., registered as the ** managing owner " of a ship under the 
Merchant Shipping Acts, made an agreement with E., the master, that K. 
should take the ship wherever be chose, shipping whatever cargo he 
thought fit, engaging the crew, and paying A., one-third of the net profits. 
A. under this agreement had no control over the vessel. £. made a 
charter, which A. knew nothing about, with C, " between E., master, for 
and on behalf of the owners." Held, that this arrangement did not amount 
to a demise to E., but that A. still remained liable to the public as 
" managing owner" (j). 

Case 4.----C. hired a steamer for the day from A., who sent him this 
memorandum : ** I note the 8. is engaged to you for X. for May 28, at 
hire per day of £5, your party not exceeding fifty persons." A. employed 
and paid the master and crew, who navigated the vessel. Held, that C. 
had no such exclusive possession as to justify him in expelling a stranger 
who came on board by consent of the captain, though he could sue A. for 
breach c^ contract (k). 

IL Cases where it was held that the charter amounted to 
a demise. 

Case 5. — A. by deed appointed E. to command a ship on a certain 
voyage, paying a certain freight to A. and retaining the surplus for him- 
self ; A. had a super-cargo on board with power to supersede E. if he mis- 
conducted himself. By another instrument E. was to be paid wages by 
A. The deed or charter was made bond fide^ and persons who shipped 
goods were aware of it Held (by the House of Lords), that E. was owner 
of the ship ^o tempore, and was alone liable to shippers on the bill of 
lading (J). 

(h) Sandemann v. Scurr (1866), L. R. 2 Q. B. 86. 

(i) Omoa Coal and Iron Company r. Huntley (1877), L. R. 2 C. P. D. 464. 

Ij) Steel V. Lester (1877), L. R. 3 C. P. D. 121 ; See also Christie v. Lewis 
(1821); 2 B. & B. 410; and SavUle v. Campion (1819), 2 B. & Aid. 503 ; and 
compare with Newberry y. Colvin (1832), 1 CI. & F. 283. 

(k) Dean t. Hogg (1834). 10 Bing. 345 ; see also Lucas v. Nockells (1828), 
4 Bing. 729. 

(0 Newberry v. Colvin (1832), 1 CI. & F. 283. 
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CHABTEBPARTIE8. 5 

Com 6. — A. let and C. hired A.'s ship for six months, C. to have entire 
use and disposal of the vessel, except cabin, and room for crew and provi- 
sions; the captain to be appointed by C, and C. to be responsible to A. tor 
the captain's conduct in navigation, but A. to pay him the wages he 
would pay his own master. jBcW, that C. had posset^sion of the cargo 
during the contract, and that the captain was in posisession of the cargo as 
agent for C, not for A. (m). 

Case 7. — A. chartered a ship to C. " to be placed under the direction of 
C," to be employed within certain limits as ordered by C. "The said 
steamer is let for the sole use of C. and for his benefit lor three or more 
calenHa** months at C.'s option, he having the whole reach and burden of 
the vessel, freight payable till the vessel is again returned by C. C. to 
supply coals and jiay all wages, expenses, &c., except insurance. The 
vessel to be delivered up to A. on the termination of the charter in the 
same good order and condition as when delivered." Hdd^ to amount to a 
demise of the ship to C. (n). 

CcMc 8. — A. ''granted and to hire and freight let" his ship to the 
Crown, for transport lor three months, and afterwards for so loner as 
required. The master and crew were employed and paid by A. EM, 
that the Ciown was temporarily owner, so that A. was n«»t liable for light 
dues to be paid by " the owners of ships : " and that the master and crew 
were only employed by A. to enable the Crown to enjoy its ownership to 
the best advantage (o). 



Article 3. — The BUI of Lading. 

A bill of lading is a receipt for goods shipped on board 
a ship, signed by the person who contracts to carry them, or 



(m) Belcher v. Capper (1842), 4 M. & G. 502. This decirion was based on (1) 
words of demise ; (2) C.'s appointment of the master and his liability to A. ; but, 
Sembie^ that the appointment of the master by the charterer would not now be 
evidence of a demise if he were paid by the owner. See Case 2. (3) That the 
freight was to be paid to the master, without any stipulation as to his using it 
to meet payments of freight under the charter ; (4) that all cargo was to be 
delirered before the last payment of freight was due, thus negativing A.'s lien. 

(n) Meiklereid v. West (1876), 1 Q. B. D. 428. 

(o) Master of Trinity Bouse v. Clark (1815), 4 M. & S. 288. This case, as also 
Fraxer v. Marsh (1811), 13 East, 238, and Button v. Bragg (1816), 7 Taunton, 
14. have been so much distinguished and doubted, especially in Christie v. Lewis 
(1821), 2 B. & B. 410, and Sandemann v. Scurr (1866), L. R. 2 Q. B. 86, that they 
cannot be considered of much authority. The old style of *< granting to hire and 
to freight let," has dropped out of charters, and the modem form of charter, 
" It is mutually agreed between A., owner of the S. and C. that the 8. shall pro- 
ceed to X. and then load a cargo," can rarely, if ever, be construed as a demise. 
Some American charters are made by deed, and run that the parties to the deed 
" covenant ami agree in the freighting and chartering of the vessel," and the 
charterer "covenants to charter and hire," but the whole frame of the charter 
shows that no demise is intended. Some charters go so far that the owner only 
contracts " to provide a screw steamer," of a certain class and tonnage, for a 
certain voyage. If the charter does amount to a demise, the hirer will not be 
liable for damage to the ship through the act of God without his negligence: 
."^'mith V. Drummmd, 1 C. & E. 160 (1883). 
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6 BILLS OF 

his agent, and stating the terms on which the goods were 
delivered to and received by the ship. It is not the con- 
tracty for that has been made before the bill of lading was 
signed and delivered, but it is excellent evidence of the 
terms of the contract (p). 

The terms of the contract may also be gathered from the 
charter, where there is one, and either some or all of its 
terms are either expressly incorporated in the bill of lading, 
or the charterer is also the shipper (cj): from shipping- 
cards (r) placards or handbills (a) announcing the sailing of 
the ship ; or from representations by the broker, or other 
agent of the carrier {t). 



Note, — Shippers are usually well aware of the terms on which 
goods are shipped in any regular line or trade, as the bills of 
Siding are printed and sold by firms of stationers, the particulars 
of the goods being filled in by the shippers themselves, who 
then leave tbem for signature at the office of the broker of the 
line. The judgment of Mellish, L.J., in Parker v. South Eastern 
Bailway Go, (u), in its assumption that a person taking a bill of 
lading must necessarily be bound by all its terms, for he knows 
that the contract of carriage is contained in it, seems a little too 
sweeping in view of the actucd course of business. Modem bills 
of lading contain '*a long list of excepted perils, exemptions 
from and qualifications of liability, printed in type so minute, 
though dear, as not only not to attract attention to any of the 
detaus, but to be only readable by persons of good eyesight," 
and in the middle of some sixty closely packed lines in small type, 
printed with hardly a break, in red ink on red paper, comes 
such a novel clause as one — (the bill of lading lies before me 
now^ — "that the owners shall not be responsible, either as 
earners or as contributors to general average, for any loss or in- 
jury to the goods, occurring from any of the causes above- 
mentioned." On such a clause, the remarks of Lush, J., seem in 
point : " If a shipper of goods is not aware when he ships them, 
or is not informed in the course of the shipment, that the bill of 
lading which will be tendered to him (sic) will contain such a 
clause, he has a right to suppose that nis goods are received on 



(p) Per Lord Bramwell, in Sewell v. Burdick (1884), 10 App. C. 205. 
(q) Vide post, Articles 18, 19, and see Bodooonachi v. Milbum (1886), L. R. 17 
Q. B. D. 316. 
(r) FeelY, Price (1815), 4 Camp. 243. 
Is) PhiUips V. Edwards (1858), 3 H. & N. 813. 
(0 Bunquist v. Ditcheil (1800), 3 Esp. 64. 
(u) (1877) 2 C. P. D. 422. 



Digitized by 



Google 



LADING. 7 

the usnal tenuB, and to require a bill of lading which shall 
express those terms " (x). 

A question may therefore arise whether the bill of lading 
really represents the terms of the contract to which the shipper 
agreed, as where it contains in small print very nnusiial clauti»es. 
Thns in Crooks v. AUan (y) Lush, «J., in delivering judgment 
said : '' If a shipowner wisnes to introduce into his bill of lading 
so novel a clause, as one exempting him from general average 
contribution .... he ought not only to make it clear in words, 
but also to make it conspicuous by inserting it in such type and 
in such part of the document that a person of ordinary capacity 
and care could not fail to see it. A bill of lading is not the con- 
tract, but only evidence of the contract, and it does not follow 
that a person who accepts the bill of lading which the ship- 
owner hands him, is necessarily and without regard to circum- 
stances bound to abide by all its stipulations." 

So in Letois v. McKee (z) the captain was held not affected by 
a restrictive endorsement on a bill of lading, to which his atten- 
tion was not called, and, semhle, in which be could not ordinarily 
and reasonably be expected to see. 

The same principle governs the effect of the restrictive stamps 
now (1886) being affixed in London to bills of lading for parts 
of a journey, for which one through bill of lading has already 
been signed (a). The question is similar to that raised in the 
** cloakroom cases," which are fully discussed in Waikins v. 
BymtU (h). There would be two questions of fact for the jury : 
(1) Was the shipper actually aware of the particular clause or 
stamp ; (2) If not, were reasonable means taken to inform him 
of it, and would a reasonable man have been aware of it ? 



Artide 4. — Effect of Illegality on a Contraet of Affreightment. 

Where the contract of affreightment cannot be performed 
without a violation of English law, it is void, whether the 
parties knew of the illegality or not when it was entered 
into (c). 

Illegality by foreign law is treated by English law as 
impossibility in fact, and discharges the parties where it 



(x) Crooks V. Allan (1879), L. R. 6 Q. B. D. at p. 41. 

(y) (1879) 5 Q. B. D. 38 : and see Sodooonachi v. ifi76tir» (1886), 17 Q. B. D. 31 6. 
(j») (1868) L. R. 4 Ex. 58. 
(a) Vide post. Article 22, 
(6) (1883) 10 Q. B. D. 178. 

(c) EtposUo T. Bovodm (1857), 7 E. & B. 762 ; see also Barlter t. Hodgson 
(1814), 3 M. & S. 267, 270 ; Aikina(m v. mtchie (1809), 10 East. 530, at p. 535. 
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8 ILLEGALITY. 

prevents something which they are both bound to do within 
a reasonable time^ not otherwise defined (d\ bnt not when it 
only prevents an act which one of them has agreed to 
perform within a fixed time (a). 

Where a contract can be performed in two ways, one of 
which is legal and the other illegal, it will not be avoided (/) 
unless there is an intention to perform it in the way known 
to be illegal {g). 

Case 1. — ^An Italian ship was chartered by an Englishmaii to carry 
wheat from Russia to England ; before the ship arrived at the Rossian 
port war was declared between England and Russia, and so continued up 
to the day when the lay-days for loading would have expired. Bdd, that 
the declaration of war made commercial intercourse between England and 
Russia illegal, and that the contract was therefore dissolved by English 
law (h). 

Ccue 2, — C. chartered in France A/s ship to load pressed hay in France^ 
and proceed direct to London, " all cargo to be brought and taken from 
ship alongside." G.*s agent told the captain that the hay was to be 
landed at a particular wluirf in London, and the captain assented. At the 
time of making the charter, the import of French hay into England was 
illegal by English law, though neither party knew of it. On arrival at 
London, when landing at the proposed wharf was found illegal, after 
eighteen days' delay beyond the lay-days, C. unloaded the hay ** alongside 
ship," for export in another vessel ; tMs proceedinj? was not illegal. To 
an action by A. for demurrage, C. pleaded that the contract was void for 
ill^ality. Held, that as the contract could 1)e, and had been, performed 
legally, by taking the hay alongside for exportation, and as there was no 
evidence of intentiou to perform it illegally with knowledge of its illegality, 
it was not void, and C. was liable for demurrage (t). 



(d) Ford v. Cotesuvrth (1870), L. R. 5 Q. B. 544 ; Cargo ex Argos (1873), L. R. 
5 P. 0. 157, and note s to Article 132, post. 

(e) As in Blight v. Page (1801), 3 B. & P. 295, note; see also Kirk v. Gibbs, 
(1857), 1 H. & N. 810. 

(/) Waugh v. Morris (1873), L, R. 8 Q. B. 208; The TetUorua (1872), L. R. 
4 P. C. 171 ; Haines v. Busk (1814), 1 Marshall. 191. 

(g) Heslop v. Jones (1787), 2 Chit. 550. See also Cunard v. Hyde (1858), 27 
L. J. Q. B. 408; and WUson v. Rankin (1865), L. R. 1 Q. B. 162, in which tke 
plaintiff was held to have no illegal intention, and Cunard v. Hyde (1859), 29 
L. J. Q. B. 6, in which he was held guilty. 

(A) Esposito V. Bowden, vide supra. See also Avery v. Bowden — Beid v. Hoskins 
(1856), 6 E. & B. 953. 

(0 Waugh v. Morris, L. R. 8 Q. B. 202 (1873) ; see also Cargo ex Argos (1873), 
L. R. 5 P. C. 157, where illegality by French law, impossibility by English law, 
was met by the suggestion that the charterer might imload " alongside," and so 
act legally. The illegality must be limited strictly in its operation. Thus, in 
Storer v. Cordon (1814), 3 M. & S. 308, where a ship was chartered to deliver an 
outward cargo on payment of freight, and carry home cargo, the seizure of the 
outward cargo by the government before delivery was held to absolve the charterer 
from payment of freight, but not from the liability to load a return cargo. Seizure 
by revenue officers will be primd facie proof of illegality of voyage, without 
proving actual condemnation: Blanck v. Solly (1818), 1 Moore, 531. 
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BLOCKADE. 9 

Case 3. — A Prossian ship was chart^ed to call at an English port for 
orders '* to proceed to any safe port in Great Britain or on the continent 
between Havre and Hambnrg. She received orders at Falmouth on 
July 11, to proceed to Dun&k; on July 19, before she had reached 
Dunkirk, war broke out between France and Prussia. Eddy that the 
contract was not dissolved, as the charterer could name some safe port 
within the charter limits, not being French, at which the charter could 
l^aliy be performed (k). 



Article 5.— Effects of Blockade. 

A charter, the performance of which requires the running 
of a foreign blockade, is not illegal by the municipal law of 
England, though both parties knew of the blockade when 
the charter was entered into (Z). The only effect of such 
knowledge will be to prevent the delay caused by the 
blockade from putting an end to the charter (m). 

Running a blockade, by international law, involves the 
confiscation of the ship if captured on the out or home 
voyage^ and of the cargo, if its owners knew or might have 
known of the blockade when they entered into the contract 
of carriage (n). 

Case, — ^To an action on a charter, defendants pleaded that *'it was 
entered into for the purpose of running the blockade of the southern ports 
of the United States." Eeldy no answer in law (o). 



Article 6. — Construction of the Contract: On what Principle. 

'Jlie construction to be given to charters and bills of lading 
is not an unnecessarily strict one, but such a one as with 
reference to the context and the object of the contract will 

(*) The Teutoma (1872), L. R. 4 P. C. 171. 

(0 The Helen (1865), L. R. 1 Adm. 1 ; Medeiros v. HUl (1832), 8 Bing. 231 ; 
Moorxm v. Greaves (1811), 2 Camp. 626 ; Naylor y. Taylor (1828), M. & M. 205. 

(m) See Article 30, post ; and see, as to contraband cargo, Ex parte Chavasse, 
11 Jur. N. S. 400 (1865). 

(ra) The Mercurius (1798), 1 Rob. 80 ; The Alexander (1801), 4 Rob. 93 ; The 
Adonis (1804), 5 Rob. 256, 259 ; The Exchange (1808), 1 Edw. 39, 42 ; The James 
Cook (1810), 1 Edw. 261 ; Baltaxzi t. Ryder (1858), 12 Moore, P. C. 168. The 
headnote to the latter case is not justified by the report, so far as it contradicts the 
text, and its last two propositions, without qnalificatiun, contradict each other. 

(v) 2he Helen, vide supra. 
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10 CONSTRUCTION 

best effectuate the obvious and expressed intent of the 
parties {p). 

The construction of a charter or bill of lading is for the 
Court, unless there is mutual {g) mistake of the parties, 
ambiguity, or some peculiar meaning attached to the words 
of the document by reason of the custom of the trade or 
port to which the document relates. In these cases the pre- 
sence of the mistake or the meaning of the words will be a 
question for the jury, and oral evidence will be admissible to 
assist their decision ; whether there is any ground for the 
admission of oral evidence on these points (r), a question for 
the Court (a). 

Note. — The remarks of Lord Esher, M.B., in Stewart v. Mer- 
chants' Marine Insurance Co. (y) are in point : " Ought we in the 
case of an instrument like an English charter, to apply the rules 
of oonstniction which are applicable to other instruments ? Any- 
thing more informal, inartistic or ungrammatical cannot be 
found, and, until recently, whenever a point arose as to their 
meaning, our judges almost invariably took the opinion of a 

jury on the question I protest against the attempt to 

construe these documents by the rules of construction applicable 
to other instruments, and when they are construed without the 
assistance of a jury, I think the proper way is to construe them 
with the aid of our knowledge of business, and to take it for 
granted that merchants have acted in a business-like way." 
One rule of construction at any rate may be applied, viz., that 
exceptions or clauses introduced in favour of one party to the 
contract are to be construed most strictly against hun : (See per 
Bowen, L. J., in Burton v. English) (z). 

Case. — ^A ship was chartered to proceed to X., a river port, and there 
load, '* the master guaranteeing to carry 3000 tons dead weight of cargo, 
upon a draught of twenty-six feet of water." The ship could carry such a 
cargo^ at such a draught in salt, but not in fresh, water, ffeld^ that as the 
charter shewed that both parties contemplated loading in a river, the 
guarantee must he applied to both fresh and salt water (a). 

(p) Dimech y. Oorlett (1858), 12 Moore P. C. at p. 224 ; So, per Brett, M.R., in 
Sailing Ship QarsUm v. Hickie (1885), 15 Q. B. D. 580. «*The term *port ' is to 
be taken in its business, popular, or commercial sense, and not in its legal 
definition for revenue or pilotage purposes." 

iq) Dixon t. Heriot (1862), 2 F. & F. 760. 

(r) As to variation of charters by parol evidence, see Thornton v. Brovcn (1817), 
7 Taunt. 656 ; WhiU v. Parker (1810), 12 East, 578. 

(s) Bowes V. Shand (1877), L. R. 2 App. C. 455, 462 ; Ashforth v. Bedford 
(1873), L. R. 9 C. P. 20. As to evidence of usage, see Article 8. 

(y) (1885), 16 Q. B. D. at p. 627. 

(») (1883), 12 Q. B. D. at p. 222. 

(a) The Norway (1865) 3 Moore, P. C, N. S. 245. 
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OF THE CONTBACT. 11 



Article 7. — Ctmstruction of the Contract. — By what Law. 

The construction of charterparties and bills of lading must 
be governed by the law by which it appears from all the 
circumstances that the parties intended to be bound (t). 

In the absence of any express indication of intention as 
between the parties to a contract of affreightment, the law 
of the ship's flag should govern its construction {o). 

Whoever puts his goods on board a foreign ship to be 
carried authorizes the master to deal with them according to 
the law of the ship's flag, unless that authority is limited by 
express stipulation between the parties at the time of the 
agreement {d). 

Oa$e 1. — C., a British subject, chartered a French ship at a Danish port 
for a voyage from Hayti to France or England at charterer's option. The 
master in a Portuguese port gave a bottomry bond, binding ship, freight, 
and cargo. G. as cargo-owner, having to pay under the bond, called 
upon the shipowner to indemnify him. The shipowner abandoned the 
ship and freight to him. This was a good defence at French, but not at 
English law. Eeldf that the French law, being the law of the ship's flag, 
governed the relations of the parties to the charter (c). 

Case 2. — C, domiciled in England, shipped goods under a charter made 
in London on an Italian ship bound for England. The master in a 
Portuguese port gave a bottomry bond on ship, cargo, and freight. He 
did not communicate with his owners, but could have done so. By 
English law communication under such circumstances was necessary ; by 
Italian law it was unnecessary. Edd, that the powers of the master to 
deal with the goods were governed by Italian law, being the law of the 
ship's flag (/). 

Cfase 3. — A German ship, with (German master, was chartered by German 
charterers from Russia to England. Charterparty and bill of lading were 
in English. Edd^ the Gterman law must govern the interpretation of the 
documents (^). 

Case 4. — ^A passenger with luggage shipped on an English yessel, on a 
voyage from England for France under a ticket bought in England. The 
luggage was lost ; the ticket under English law freed the ship from liability ; 
the French law would render the ship liable in spite of the ticket. Eeld^ 
that the English law must prevail, being both the law of the flag, and 



(5) Chartered Bank v. Netherlands Company (1883), 10 Q. B. D. 521, 529, 540 ; 
Jaoobe ^ Co, v. Credit Lyonnaie (1884), 12 Q. B. D. 589. 

(c) Lloyd V. GwT)ert (1865), L. R. 1 Q. B. 115 ; The Gaetano e Maria (1882), 
7 L. R. P. D. 1, 137 (CJl.) at p. 147 ; The Bahia (1864), B. & L. 292, 301. 

id) The Gaetano e Mana, supra^ per Brett, L.J., pp. 147, 148 ; per Cotton, L.J., 
p. 149 ; The Kamak (1869), L. R. 2 P. C. 505. 

(e) Lloyd v. Guibert (1865), L. R. 1 Q. B. 115. 

(/) The Gaetano e Maria (1882), L, R. 7 P. D. 1, 137. 

ig) The Easpren (1872), L. R. 3 Adm. 597. 
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12 TEE LAW 

tbe lex loci contraduSj and being also necessary to give some meaning to 
conditions in the ticket which would be iuvalid by French law (h), 

Cfase 5. — E., an English merchant, shipped goods in an English port to be 
carried to a Dutch port in a ship registered iD Holland, and carrying the 
Dutch flag, belonging to a company registered in Bolland, and also regis- 
tered in England as an English joint stock company. The bill of lading 
was in the English language and form, and described the company as a 
" limited company.** Held, that the intention of the parties was that the 
contract should be governed by English law, thus setting aside the primd 
facie application of the " law of the flag " (i). 

Note. — This article, it is submitted, accurately represents the 
law at the present day, and in view of it the cases of The Hamburg, 
Duranty v. Hart (Je) ; The San Boman (ly, and The Wilhelm 
Schmidt (w), so far as they set up another standard of construc- 
tion than the law of the flag, are of very doubtful authority. 

In The Haniburg ^1864), a bottomy bond payable in England 
was given at St. Tnomas by the master of the S. of Hamburg, 
ehartered from Nicaragua to England. In an action on the 
bond. Dr. Luahington said : ^' I shall govern my judgment by 
the ordinary maritime law," and, after referring to The Qrati- 
tudine (n\ in which he noted that Lord Stowell had not 
suggested that any other law should be applied, and to The 
Bonaparte (o), he continued : •* In this case therefore and for the 
present, I must take as my guide the ordinary maritime law. 
The state of the pleadings also is so vague, and the evidence so 
loose and unsatisfactory that I can take no other course. When- 
ever any specific law is averred to be the governing law with 
sufficient distinctness, and proper evidence produced, I shall be 
ready to consider the question." On appeal, the Judicial Com- 
mittee simply say, " We entirely agree with the learned judge 
that the case is to be decided by the general maritime law as 
administered in England." In this case the bondholder had 
pleaded the law of Bamburg and other laws, but there was some 
conflict as to what the law of Hamburg really was. 

Lloyd V. Ouihert (p) was decided the following year (1865), 



(A) P. ^ 0. Company v. Shand (1865), 3 Moore, P. C, N. S. 272. See also 
Moore t. Harris (1876) L. R., 1 App. C. 318, where also the law of the flag, and 
the lex loci contractus were the same. It is not possible to lay down any fixed rule 
as to the lex loci contractus from these two cases ; particularly as in Lloyd v. Guibert, 
vide supra, Willes, J., took the case of bills of lading in foreign ports, such aa 
Alexandria, as showing the absurdity of the lex loci contractus as a general rule. 
The intention of the parties is the criterion, with a strong presumption in favour 
of the law of the flag. 

(») Chartered Bank v. Netherlands India Steam Company (1883), 10 Q. B. D. 
521. 

(A) (1864), B. & L. 253, 260, 272. 

(0 (1872X L. R. 3 Adm. 583 ; L.R. 5 P. C. 301. 

(m) (1871), 25 L. T. 34 ; 1 Asp. Mar. C. 82. 

(n) (1801), 3 C. Rob. 240. 

(o) (1853), 8 Moore P. C. 459. 

(p) (1865), L. R. 1 Q, B. 115, 125. 
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OF TEE FLAG. 13 

and Willes, J., delivering the judgment of the Conrt of Exchequer 
Chamber, distinguished The Hamburg in this ingenious way. 
" The Hamburg was cited as an authority, and at first sight it 
appeared to be one, for applying English law to the present case, 
but upon consideration it appears altogether distinguishable. 
The alleged agency of the master in that case was founded upon 
necessity alone, and it was incumbent upon the bondholder to 
establish such necessity by evidence, and in order to do that he 
was bound .... to shew a communication with the owners of 
the cargo, that being, as the Court held, reasonably practicable. 
So that the lex fori was undoubtedly supreme upon the question 
which then arose, it being one of evidence and procedure" 
(p. 124). This distinction seems very unsatisfactory, for to hold 
that the proposition : " A master cannot hypothecate without 
previous communication with his owners, if such be practicable ** 
may be put in this form: "To prove in an English Court 
necessity entitling a master to hypothecate without consulting 
his owners, you must prove that he could not communicate with 
his owners;*' and is therefore merely a question of mode of 
proof, to be determined by the lex fori, is a curious destruction 
of a legal t)rinciple and turns the legal definition of " necessity " 
into a question of procedure. And in spite of the distinction 
subsequent judges declined to accept the two cases as reconcile- 
able (5). 

In the case of The Kamak (r) in 1869, while the main ques- 
tion was as to the necessity of hypothecation, the Judicial Com- 
mittee, without referring to The Hamburg^ expressly adopted the 
principle of Lloyd v. Ouibert^ that " the captain's authority to 
hypothecate was derived from and bounded by the municipal 
law of the country to which the ship belongs — ^that is by the 
law of the flag." 

In 1871, in The Patria (»), Sir E. Phillimore expressed a 
preference for The Hamburg over Lloyd v. Chuibert, and for the 
'* general maritime law," but the point was not necessary to the 
decision. In The Wilhelm Schmidt ^(), in the same year, the 
master of a Glerman ship had entered into a charter with German 
subjects at Constantinople, to carry a cargo to a port in England 
for orders, thence to a port in England or on the continent. 
The charter and bill of Jading were in the English language, 
and the ship was ordered to discharge in England. Questions 
arose as to liability for delay through fear of capture, and Sir B. 
Phillimore held that the gcDcral character of the charter, and 
the fact that England was the ultimate place of performance, 
showed that the charter should be construed by the English law. 



(q) The reasoning of Cotton, L.J., in The Gaetano and Maria (1882), L. R. 7 P. D. 
at p. 149, also neatly exposes the fallacy of the distinction, 
(r) (1869), L. R. 2 A. & E. 289 ; 2 P. C. 605. 
(«) (1871), L. R. 3 A. & E. 436. 
(0 25 L. T. 34. 
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14 TEE LAW 

but his judgment in favour of the plaintiff oonduded by saying 
that the German law was even more favourable to him than the 
English law, so the point as to which law should prevail was 
not vital in the case. 

In The San Soman (u) in 1872, a Gterman ship was chartered 
by Englishmen, the charter being executed in London and 
Hamburg, the port of call for orders and port fixed for delivery 
being in England. Sir B. Phillimore said : '' The question as 
to the reasonableness of the delay with reference to apprehen- 
sion of capture seems to me ... to be properly governed by the 
law of the place of performance (i.e. ihigland) ... It has 
been argued that these opinions conflict with the decision in 
Lloyd V. OmbeH. It is not necessary to decide this point, or 
whether the case of Lloyd v. Ouihert be reoonciLable with the 
decision of the Privy Council in The Hambwg, because upon this 
question of the reasonableness of delay there is really no sub- 
stantial difference between the law of England and Germany." 
And the Privy Council say : " It is unnecessary to determine 
whether this case ought to be decided according to the law of 
England or Gbrmany, because there is no practical distinction 
on the subject in the law of the two countries." 

It will be noted that in the last three cases Sir E. Phillimore 
expressed his preference for The Hamburg over Lloyd v. Chdbert ; 
but it is submitted that the result of the recent decision in the 
Court of Appeal in the The Oaetano e Maria (v) is to cast great 
doubt on the decision in The Hamburg^ to support and widen 
Lloyd V. Ouibert^ and to render the decisions in 7^ San Soman 
and The Wilhelm Schmidt, untrustworthy authorities. In the 
two last cases we have decisions of Sir E. Phillimore to the effect 
that delay in the delivery of a cargo through fear of capture is a 
matter to be dealt with by the law of the place of performance, 
as to which he declines to decide whether it is or is not incon- 
sistent with Lloyd v. Ombert, or whether the latter case is not 
inconsistent with The Hamburg ; while in each case the alterna- 
tive laws of construction were identical in their provisions, and 
whichever was adopted the immediate result was the same. 
But in The Oaetano e Maria, Brett and Cotton, L.J J., after con- 
sidering both The Hamburg and Lloyd v. Chtibert, reverse the 
judgment of Sir B. Phillimore, which was expressly based on 
The Hamburg, and in terms lay down that (w), " acting upon the 
principles of Lloyd v. Guibert, and upon the principle which arises 
from the mercantile transaction itself, the man who puts his 
goods on board a foreign ship authorizes the owner of that 
vessel, and his agent, the captain, to deal with those goods ac- 
cording to the law of the country to which that vessel belongs." 
Now the delay in delivery from fear of capture which existed 

(tt) L. R. 3 Adm. 583, 593 ; L. R. 5 P. C. 301, 305. 
(t)) L. R. 7 P. D. 1, 137 (1882). 
(w) iWa. pp. 148, 149. 
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OF THE FLAG. 15 

in The San Boman and Hie WUhdm Schmidt^ was clearly a deal- 
ing of the captain with the goods, and should therefore, on the 
anthority of the Court of Appeal, be dealt with according to the 
law of the flag, in the absence of any express evidence of con- 
trary intention of the parties, and not according to the law of 
the place of performance. 

Similarly the case of The Hamburg was treated by the Court 
as inconclusiye, Brett, L.J., saying that it resulted from failure 
to give evidence that the ship was a foreign ship, and under a 
law different from the English. " I cannot, therefore," continued 
the Lord Justice, '* think that The Hamburg is in conflict with 
the present case, or with the case of Lloyd v. Ouihert;" and 
Cotton, L.J., took the same view. Without discussing whether 
this was really the result of The Hamburg^ it is quite clear that 
the authority of that case, as deciding that the validitv of a 
bottomry bond on, or the construction of a charter of, a foreign 
ship bound for England, is to be decided, in the absence of ex- 

Eress evidence of a contrary intention, by English law, as the 
tw of the place of performance, is gone, as far as the Court of 
Appeal is concerned. 

While the Court put Uayd v. Ouibert on a different footing 
from the case it was then deciding, saying that Lloyd v. Ouibert 
was a case of construction of a charter, and The Oaetano e Maria 
a question of the master's authority arising from the shipment 
of goods on board a foreign ship, they yet distinctly approve 
and act upon the principle of Lloyd v. Ouwert, that in the absence 
of contrary intention shown, the construction of the charter of a 
foreign ship, and the incidents arising thereunder are to be 
decided by the law of the ship's fla^. 

It is therefore submitted that Article 7 represents the existing 
law, and that the cases of The Hamburg, Hie San Boman, and 
The Wilhelm Schmidt, cannot be considered as trustworthy 
authorities for anything at varistnce with that article. 



Article 8. — Evidence of Usage^ when Admissible. 

A charter is so far conclusive as to the terms of the con- 
tract expressed in it, that what is not in the charter cannot 
be part of the terms. 

To this there is an exception that customs of trade are 
tacitly incorporated in the contract, though not expressed in 
it {x)y on the ground that the parties to the contract must 

(jp) Robinson v. MoUett (1875), L. R. 7 H. L. 802, at p. 811, per Blackburn, J. 
See also Brett, J., at p. 819, and Lord Chelmsford, p. 836. On the nature of a 
" custom of trade," see pa- Willes, J., in Meyer v. Dresser (1864-), 16 C. B., N. S. 
at p. 662. 
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16 ADMISSIBILITY 

be presumed to have contracted with reference to such 
customs (y). 

Customs of trade may control the mode of performance of 
a contract, but cannot change its intrinsic character7(«). 
Thus if the express terms of the charter are inconsistent with 
the alleged usage, evidence of the usage will not be admis- 
sible (a). 

Evidence of usage is therefore admissible to explain 
ambiguous (b) mercantile expressions in a charter, or to add 
incidents, or to aunex usual terms and conditions which are 
not inconsistent with the written contract between the parties, 
but not for any further purpose (c). 

It is still more admissible to explain the contract of which 
a bill of lading is evidence, as the bill of lading is not the 
contract, but only evidence of the contract (d). 

Usages or customs to be enforced by the Courts must 
be, 1. reasonable; 2. certain; 3. consistent with the con- 
tract ; 4. universally acquiesced in ; 5. not contrary to law. 

Note. — The natare of a binding custom has been thus illus- 
trated : ** In order that the shippers should be taken to have 
impliedly given leave to stow the goods on deck, the shipowners 
must prove a practice so general and universal in the trade, and 
in the particular port from which the goods were taken, that every- 
one shipping goods there must be taken to know that other people's 
goods, if not his goods, might probably be stowed on deck " (e). 

I. Cases in which evidence of usage has been held admis- 
sible. 

Cote 1. — Charter between A. and C, a foreigner, from Riga to Liverpool, 
containing clauses : ** the steamer to be discharged in ten working days. 
Discharging dock to be ordered on arrival at Liverpool." Evidence was 
tendered of a custom of the port of Liverpool, that in the case of timber 
ships lay-days commenced on the mooring of the ship at the quay where 

(y) Kircfmer v. Venus (1859), 12 Moore, P. C. 361, 399. 

(«) Mollett V. Rolyinson (1870), L. R. 6 C. P. 656, per WiUcs, J., see also L. R. 
7 H. L. at p. 836. 

(a) See footnote, ante^ p. 15. 

(6) E. g. " freight," which is a well-understood term in a contract, cannot be 
explained by usage ; KrcUl v. Burnett (1877), 25 W. R, 305 ; though its method 
of payment, which varies in each port, can : Brown v. Byrne <1854), 3 £. & B. 
702 ; Falkner v. Eark (1863), 3 B. 6. S. 360 ; ne Norway (1865), 3 Moore P. C. 
N.S.245. 

(c) Bobinson v. IfolleH (1875), L. R. 7 H. L., pp. 802, 815, per Mellor, J. 

(d) See Andrew v. Moorhouse (1814), 5 Taunton, 435. 

(e) Newcdl v. Boyai Exchange Shipping Co, (1885), 33 W. R. 342, 868, at p. 869. 
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OF CUSTOMS. 17 

she was to discharge. JIM admissibiej as explaining the meaning of 
^ arrival at Liverrod " ; inadmissible, if its effect was to vary or add to 
the terms of the cnarter, unless it was proved to have been known to both 
parties (/). 

Case 2. — ^D. entered into a charter with A. *' as agents for merchants,** 
and signed it '^ as agents for merchants.** Evidence was tendered of a 
custom that if D.*s principal were not disclosed within a reasonable 
time, D. was personally liable. Hdd admiuible, as not inconsistent or 
irreconcileable with the written contract, bat as adding in a certain 
contingency a collateral provision for liability. SemhU, ^per Brett, J., 
that evidence that D. was from the first liable as principal, would not be 
admissible as contradicting the contract (g). 

Case 3. — A charter was made *' on condition of the ship*8 taking a carso 
of not less than 1000 tons of weight and measurement" Held, that the 
propcHtions of weight and measurement tonnage were to be ascertained by 
oral evidence of the usage of the port of loading (h). 

Case 4.— A ship was chartered ''to proceed to a port in the Bristol 
Channel, or so near thereto as she may safely get at all times of tide and 
always afloat, and deliver the same, eight running days to be allowed 
for discharging the cargo.** The ship was ordered to Z., and entered the 
port of Z. : a custom of the port of Z. was proved that vessels too heavily 
laden to proceed in the port beyond Y., were lightened at Y., and pro- 
ceeded by canal to Z. and there finished unloading ; and that the times 
of unloading at Y and Z. counted in the lay-days, but not the time spent 
in proceeding along the canal. Held admissible^ as not inconsistent with 
the charter (t). 

Case 5. — Wool was shipped from Odessa under a bill of lading, " freight 
to be paid in London on delivery at SOs. per ton, gross weight, tallow, 
grain or seed in proportion as per London Baltic printed rates.** Held, 
that evidence of the customs of the Russian trade was admissible to 
explain this bill of lading, though the defendant, the consignee under it, 
was wholly unconnected with the Russian trade (j). 

Case 6.-*A bill of lading stated that goods shipped at X. were deliver- 
able at Z., *' he or they pa^g freight for the said goods, five-eighths of a 
penny per pound — with 5 per cent, primage and average accustomed." 
Hdd, that evidence of a custom of Z. to deduct three months* discount on 
freights on goods from X. was admissible (k). 

Note. — In general, therefore, the term " loading " will be oon- 
stmed by the nsaffes of the port of loadine (tj, " discharge ** 
by the nsagee of me port of discharge («), tde method of pay- 



(/) S. S. Norden v. Dempsey (1876), L. R., 1 C. P. D. 654, and see note, 
post, p. 19. 

(g) ffutcMMon v. Tatham (1873), L. R. 8 C. P. 482. 

(A) Pust V. Dowie (1864), 5 B. 4 S. 20. 

(0 Nielsen v. Wait (1886), 14 Q. B. D. 616 ; 16 Q. B. D. 67 (C. A.) 

If) Russian Steam Naoigaiion Company v. De Silva (1863), 13 C. B., N. S. 610. 

(A) Brxnon v. Byrne (1864), 3 E. & B. 702. See also Falkner v. Earh (1863), 
3 B. & S. 360 ; and 2%tf Norway (1866), 3 Moore, P. C, N. S. 246, and compare 
case 7, siA, 

(0 E.g. The Skandmao (1881), 61 L. J. P. 93; Fxdlagsen v. WaXford (1883), 
1 a & E. 198 ; Cuthbert v. Cwnming (1856), 11 Ex. 405 ; Leidemann v. Schultz 
(1853), 14 C. B. 38 ; Lawsonr. Bvmess (1862), 1 H. & C. 396. 

(m) JfarzeUi v. Smith (1883), 49 L. T. 580 ; Petrooochmo v. BoH (1874), 
L. R. 9 C. P. 355 ; Aste v. Stumore (1884), 1 C. & E. 319. 
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18 ADMISSIBILITY 

ment of freight by the usages of the port where freight is pay- 
able (n). This is done on the principle that "where the 
performance of a contract has reference to a particular trade, 
the party contracting is necessarily obliged to make himself 
acquainted, by due inquiry, with the usages of that trade " (o). 

IL Gases where eyidence of usage has been held inadmis- 
sible. 

Case 7. — ^A bill of lading contained the clause " freight payable in 
London.** Evidence was tendered that this meant by the custom of the 
steam shipping trade ^freight payable in advance in London.** Hdd 
inadmUnhle, the word ''freight*' being onambiguous, and there being 
nothing in the context to qualify it* (p). 

Case 8. — A charter '' to a safe port, or as near thereto as she can safely 
get, and always lay and discharge afloat** Evidence was tendered of a 
custom of the port of Z., to lighten ships outside the port, if they were 
laden too deep to enter the port, and then require them to proceed into 
port. Held inadmissible^ as inconsistent with the contract, and as being 
a custom to apply to a contract where the ship was only bound to go 
into Z., something to be done before she got to Z. (q). 

Case 9. — A charter to deliver '^ at Z., or so near thereto as the vessel 
could safely get** Evidence was tendered of a custom of the p<^rt of Z. 
by which the consignee was only bound to take delivery at Z. Held 
inadmissible, as inconsistent with the charter (r). 

Case 10. — Evidence was tendered of a " universal custom ** of merchants 
to deduct from the bill of lading freight, the value of goods which, though 
mentioned in the bill of lading, have never actually been put on board. 
Held inadmissible, as a mere mode of carrying on business and of settling 
accounts, and not a practice of merchants creating rights between the 
parties to the contract («). 

Case 11. — In an action by the indorsee of mate*s receipts given at X., 
against an English captain for delivering goods laden at X. to indorsees of 
a bill of lading, evidence was offered of a custom at X., that mate's 
receipts are negotiable instruments, passing the prepertv in the goods by 
indorsement without notice to the shipowner, and that the master is bound 
only to sign bills of lading on delivery of the mate*s receipts, or if he 
has already signed bills of lading, should sign a second set for the holder 
of the mate's receipt, to whom alone he must deliver the goods. Held, 
unreasonable and not binding on captains or shipowners (t). 

Case 12. — A charter required the freighter to pay **96s. per ton on 

foods shipped at X. for Z., cotton to be taken at fifty cubic feet per ton.*' 
Ividence was tendered of a custom at X., that the measurement before the 
goods were shipped should be accepted. Held admissible, but displaced by 



(n) Case 6, ante. 

(o) Per Willes, J., in Hussion Co. v. De SSm (1863), 13 C. B., N. S. 610, 617, 
and see cases and rales laid down in notes to Wtgglesworth v. Dallison, 1 Smith, 
L. C, 8th ed., pp. 602-626. 

0>) Krcdl V. BumeU (1877), 25 W. R. 305. See also Lews v. Marshall (1844), 
7 M. & G. 729, where evidence that " freight " included " passage money," was 
rejected; and Cockbum v. Alexander (1848), 6 C. B. 791. 

(q) The Alhambra (C. A.) 1881, L. R. 6 P. D. 68. 

(/•) ffayton v. /rtwn(1879), 5 C. P. D. 130. 

(s) Per Willes, J., in Me(ier v. Dresser (1864), 16 C. B., N. S. 646, 662. 

(0 Hathesing v. Laing (1873), L. R. 17 Eq. 92. 
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OF CUSTOMS. 19 

proof of the objection of the captain to ao receive them, of their measure- 
ment on board by the captain, and his delivery to the shippers of a note of 
his measnrement (u). 

Note, — The line between admissibility and rejection of evi- 
dence of custom is very difiSoult to draw, and some of the cases, 
notably HvichiiMon v. Taiham (x), are bard to reconcile with any 
clear principle. In one sense the contract must always be 
varied by the admission of evidence of custom, inasmuch as the 
construction of the contract by the Court would not be the same 
without the parol evidence, or else such evidence would be un- 
necessary. The whole question has been fully discussed in 
BMnson v. MoUet (1875), L. R. 7 H. L. 802. Another difficulty 
arises from the apparent conflict between the dicta in Kirchner 
V. Venus (y) and 8. 8. Norden v. Dempsey (z) to the effect that 
customs do not bind one ignorant of them ; and such cases as 
Bobertsan v. Jackson (a) and Hudson v. Ede (h\ where customs 
of a port were held to bind persons ignorant of them. The ex- 
planation seems to be that, in the latter class of cases, custom is 
introduced to explain the meaning a word bears in the charter ; 
e.g., the parties are presumed to have meant by "loading,** 
" loading as carried out at the port of loading," but what Utia 
is can only be construed by the customs of the port of loading. 
The fact that a person, who has contracted to " load " at a 
certain port, is ignorant of how "loading" is conducted at 
that port, cannot save him from being bound by the ordinary 
method of loading there. On the other hand, when, as in the 
former class of cases, something is sought to be added to the 
charter, beyond the language the parties have used, it may 
fairly be required that both parties be shewn to have known of 
this addition, and therefore to have contracted with regard to it. 



Article 9. — Printed Forms of Contract. 

Questions of mistake in the expression of intention fre- 
quently arise in the case of charters effected by filling in 
printed forms, where parts of the printed form, left in by 
inadvertence, are in direct contradiction to clauses written in 
the form (e) : in these cases the written clause should usually 

(«) BoMfmdey y. Forbez (1838), 5 Bmg. N. C. 121. See also Bwikle v. Knoop 
(1867), L. R. 2 Ex. 125. 
{pd) Vide mtprcL, case 2. 
(y) (1859), 12 Moore, P. C. 361, 399. 
(«) (1876> L. R. 1 C. P. D. at p. 662. 
(a) (1845), 2 C. B. 412. 
(6) (1868), L. R. 3 Q. B. 413. 
(c) Curious charters result from the filling in of time charters on printed 

o 2 
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20 PRINT AND WRITING. 

prevail, as dearly expressing the intention of the parties {d). 
It is unnecessary to find a meaning in the particular charter 
for every word of a common printed form (e). 

Case 1. — A charter contained a printed clause that cargo at Z. ^ should 
be brought to and taken from alongside at owner's risk and expense ;" and 
a written one : *' cargo at Z. as customary.'* The custom at Z. is that the 
ship pays for the lighterage. Hdd^ that of these contradictory clauses the 
written one should prevail (as being obviously intended by the parties) (/). 

Com 2. — ^A charter for outward voyage from X. only, on a printed form 
had a printed memorandum in the margin : *' commission to be paid to G. 
to whom the vessel is to be addressed on her return to X." Held^ that oral 
evidence was essential to shew that the memorandum was part of the con- 
tract ig). 

Case 3. — A printed charter between A. and G. contained a clause in 
print : " the ship being now warranted tight and strong." No evidence of 
inadvertence in both parties as to this clause was given, and Erie, C.J., 
cautioned the jury against getting rid of a clause by oral evidence of mis- 
understanding (h). 



Article 10. — AlteroHons in Contract. 

An alteration, addition, or erasure in a charter after 
signature, made and assented to by one party only, voids the 
charter (t) ; mutual assent may effect such alteration (h). 



forms intended for voyage charters, and vice versa, A similar result in a policy 
of insurance puzzled the Courts in Stewart v. Merchants Insurance Co, (1885), 
L. R. 16 Q. B. D. 627. 

{d) ScrutUm v. Childs (1877), 36 L. T. 212. 

Xe) Per Brett, J., and other Judges in Gray v. Carr (1871), L. R. 6 Q. B. 522, 
536, 550, 557; Pearson v. Qoschen (1864), 17 C. B., N. S. 353, 373, 376; but 
see Maclean v. Fleming (1871), 2 L. R. H. L. (Sc.) 128. 

(/) Scrutton v. ChUds (1877), 36 L. T. 212. See also Alsager v. 8t, Kaih, Docks 
(1845), 14 M. k W. at p. 799 : Moore v. Harris (1876), L. R. 1 App. C. 318, 327 ; 
where the written clauses required the ship to deliver to a railway and forward 
to Toronto, and there was a printed clause *^ goods to be taken from alongside by 
consignee immediately the vessel is ready to discharge, or otherwise they will b« 
landed and stored at expense of consignee." 

(J) imbert V. Owen (1859), 2 F. & F. 502. 

(A) Dixon V. Jleriot (1862), 2 F. & F. 760. 

(0 Crookewit v. Fletcher (1857), 1 H. & N. 893, 912. 

(*) Ball V. Broum (1814), 2 Dow, H. L. 367. 
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SECTION IL 

Parties to the Contbaot. 

Article 11. — Who are Principals. 

Evidence to expressly contradict a statement in the 
charter as to the parties to it will not be admitted (a), in 
the absence of mutual mistake {b), or parol agreement 
between the parties (c). But where the charterparty con- 
tains a statement leaving it ambiguous whether a particular 
person was intended to be personally liable under it, or 
where a person who did not execute the charter denies that 
he ever gave any authority for its execution, parol evidence 
of the real contract between the parties or of whether there 
was any real contract will be admissible (d). 

Case 1. — ^B. signed a charter as " owner of the good ship Anne ** : evidence 
was tendered to proye that he signed as agent for A., the real owner. Edd^ 
inadmissible to contradict the special description in the charterparty, or to 
allow A. to sue (e). 

C<ue 2. — ^D. entered into a charter with A., as " D., agents for merchants,'' 
and signed himself " D., as agents for merchants." Semhle {per Brett, J.), 
that evidence that D. from the beginning was held liable as principal was 
not admissible in hce of the express statement in the contract (/), 

Case 3. — In a printed charter between C. and A., the name of fe., whp 
was not a party to the charter, was by mistake left as charterer. To thb 
plea that A. had not contracted with C, a reply that the intention was 
to make a contract between A. and C, but that K.'s name had been left in 
by mistake, was held good in law, without reforming the contract (6). 

Case 4. — A charter with A. was signed by D., " For C. and Co., D. 
and Co. agents." In an action by A. against D., D. set up an express 
parol agreement between A. and D., that D.'s signature was only to be 



(a) fftmible v. ffwUer (1848), 12 Q. B. 310. See also Lucas v. De la Cour 
(1813), 1 M. & S. 249. 

(6) Brealauer v. Barwick (1876), 36 L. T. 52. 

(c) Wake V. Earrop (1862), 6 H. & N. 768; 1 H. & C. 202; Cowie v. Witt 
(1874), 23 W. R. 76. 

(d) See ante^ Article 6. 

(tf) Eumbk v. Hunter (1848), 12 Q. B. 310. 

(/) EutcMnson v. Tatham (1873), L. R. 8 C. P. 482. 
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22 AGENT AS 

as agent, and was not to render him liable as principal. Hddf a good 
defence (g), 

Cme 5. D. signed a charter with A. " for C. D. agent," and in an action 
against him by A., gave evidence that at the time of signing he told A. 
that he {p,^ was not liable, but that C. was. A. admitted this, but said 
he remained silent, and did not assent. Heldy evidence to go to the jury 
of express agreement that D. should not be liable, which would be a good 
defence (A). 

Note. — This proposition is apparently oontradioted by fonr 
cases (ib). In Schmaltz v. Avery (t) C. had entered into a charter 
between " A., and C. <fc CJo., agents of the freighter," and con- 
taining the clause : '* this charter being concluded on behalf of 
another party, it is agreed that all responsibility on the part of 
C. & Co. shall cease as soon as the cargo is shipped." At the 
trial it was proved, no objection being taken to the evidence, 
that C. was the real freighter. The Court of Queen's Bench 
expresslv noted that the evidence had not been objected to, and 
admitted that it, " strictly speaking, contradicted the charter, 
yet," they continued, "the defendant does not appear to be 
prejudiced ; for, as he was regardless who the real freighter was, 
it should seem that he trusted for his freight to the lien on the 
cargo" (and not to the person of any particular freighter). 
*' But there is no contradiction of the charter if the plaintiff can 
be considered as filling two characters, namely, those of agent 
and principal ... he might contract as agent for the freighter, 
whoever tnat freighter might turn out to be, and might still 
adopt the character of freighter himself if he chose." 

In (Jarr v. Jackson (w), where the charter was made between 
A. and D., but contained the clause, *' this charter being con- 
cluded by D. on behalf of another party resident abroad," D.'s 
liability is to cease on his shipping the car^o. Parke, B., said, 
"the defendant would have been respouhible for the freight 
of the goods if it had been shewn that he was the real principal 
in the matter ; and the charter which professes to be entered 
into by him as agent, would not preclude such evidence being 
given." 

In Adams v. Hall (n) B. entered into a charter as " B., for 
owners of the ship 5.," and signed it " for owners, B." In the 
Court below three letters written by B. were admitted without 
objection to prove that B, was the owner of the 5., and the 
Divisional Court, noting the absence of objection to the evi- 
dence, said that the signatures to the charter were consistent 



ig) Wake v. Harrop (1862), 1 H. & C. 202. 
(A) Cofjcie V. Witt (1874), 23 W. R. 76. 

(A) Jenkins v. Hvichmson (1849), 13 Q. B. 744 ; Schmaltz v. Avery (1851), 16 
Q. B. 655 ; Carr v. Jacks(m (1852), 7 Exch. 382 ; Adams v. Hall (1877) ,37 L. T. 70. 
(0 (1851), 16 Q. B. 655, 658, 663. 
(m) (1852), 7 Exch. 382, 385. 
(n) (1877)37L. T. 70. 
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PRINCIPAL. 28 

with B.*8 ownership, and that the letters did not contradict, but 
removed ambiguity in, the charter, and could therefore be used 
to explain the position of B. 

In Jenkins t. Hutchinson (o) B. entered into a charter '* be- 
tween A. and C./* and signed it '• B., pro A.** A. had given B. 
no authority to make the charter, and did not adopt it. The 
Court held that " a party who executes an instrument in the 
name of another, whose name he puts to the instrument, and 
adds his own name as agent for that other, cannot be treated as 
a party to that instrument, and be sued upon it, unless it he shewn 
that he voas (he real principal*' (which seems to imply that 
evidence for such a purpose was admissible). 

In only one of these four cases, Carr v. Jackson^ did the question 
of the admissibility of the evidence directly arise, and even there, 
as the evidence tendered was itself held insufficient, its admissi- 
bility or inadmissibility was not vital. In two of them (p) 
such evidence was admitted without objection in the Court 
below, and the higher Court had to deal with it as already 
admitted ; and in the fourth case (9), the Court suggested that 
such evidence would have been admissible in a state of facts not 
before them. Moreover, in three out of the four cases (r), the 
evidence was admitted to prove that an agent professing to con- 
tract for €ui undisclosed principal, was Mmself that principal, 
and in Jenkins v. Hutchinson the Court suggested that the evi- 
dence might be admitted for that purpose ; while in Schmaltz v. 
Avery the Court held that such a change of front, the agent de- 
claring himself as the principal, who was before undisclosed, was 
not inconsistent with tne ordinary terms of such charterparties. 

But Hutchinson v. Taiham (s) was also a case of an agent con- 
tracting for an undisclosed principal. The agent was held to be 
personally liable, on a custom imposing such a liability, if the 
agent did not disclose his principal within a reasonable time ; 
but in so deciding, Bovill, C. J., said, ** Apart from the evidence 
of custom, it is quite dear that upon a contract framed as this 
is (t\ the defendants could not be personally liable. It appears 
on the fetce of the contract they are contracting on behalf of 
somebody else" ; and Brett, J., said, *4t is clear that without 
evidence of custom the defendants would not be liable as princi- 
pals. So strong do I consider the terms of the contract in this 
respect, taking the terms in the body and the signature together 
that were evidence offered to shew ihat from the heginniny the defen- 
dants were liable as principals, I should be prepared not to admit 



(0) (1849), 13 Q. B. 744, 752. 
(p) Schmaltz y. Avery ; Adams r, ffaH. 
(9) Jenkins t. ffutchinson, 

(r) SchrnaUz T. Avery ; Carr t. Jackson ; Adams v. Eali. 
(«) (1873), L. R. 8 C. P. 482. 

(<) I^^ ** as agents for merchants," both in the lignature, and the bod j of the 
charter. 
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24 PBINCIPAL 

it " (tt). This is clearly in direct conflict with the judgment of 
Park, B., in Carr v. Jackson. 

It is submitted that such evidence is as a matter of principle 
not admissible, as directly contradicting the terms of a written 
document ; and if admissible, it can only be on the grounds to 
the limited extent indicated in Schmaltz v. Avery ^ viz. : — 

Where a man pwrports to contract as agent for an trndis" 
closed principdly evidence is admissible to show that the agent 
himself is that undisclosed prineipai, siich a double character 
of the agent not being inconsistent with the terms of the 
charter. 

Yet this is contrary to the diciwmoi Brett, J., in Hutchinson v. 
Taiham («), and must be farther qualified by the reservation 
that: 

D. entering into a charter as an agent, cannot disclose 
himself as principal if the other party relied on D/s character 
as agent alone, and would not have contracted with D. as 
principal, had he known D. to be so (y). 



Article 12. — When an Agent binds his Principal. 

A person professing to act as agent will bind his alleged 
principal by a charterparty if that principal has : — 

(1.) given him express authority to make such a con- 
contract. 
(2.) placed him in a position of implied authority, or 

held him out as having such authority. 
(3.) afterwards ratified the contract purporting to be 
made on his behalf. 

Case, — On a charter signed ** C. per proc of D.,* it was proved that D. 
was allowed by C. to act as his general agent Udd, that C. was liable 
in the charter, though in making it, D. had exceeded G.*b special in- 
structions (si), 

(tt) See also per Cockbum, CJ., in Fleet v. MurUm (1872), L. R. 7 Q. B. 126 ; 
HUly /., in Deskmdes v. Gregory (I860), 2 E. & E. 602, 607. 
(x) Vide si^pra^ 

\y) Schmaltz v. Avery (1851), 16 Q. B. 655, at p. 662. 
(2) Smith V. Maguirc (1858), 3 H. & N. 554. 
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AND AGENT. 25 

Article 13. — When Agent i$ personally liable as Principal, 

Whether or not a person, professing to have signed the 
charter as agent, can sue and be sued as principal, depends, 
apart from custom or express agreement, on the intention 
of the parties, to be gathered from the terms and signature 
of the charterparty, and the conduct of the parties in con- 
nection with the contract (a). 

Where a person signs the charter in his own name without 
qualification, he is, prima faoie, deemed to contract person- 
ally, and, in order to prevent this liability from attaching, it 
must be clear from the other portions of the charterparty 
that he did not intend to bind himself as principal (Jb). 

Note. — An agent wishing to protect himself from personal 
liability should state in the body of the charter that it is made 
by him as agent for the charterer or shipowner, and sign it *' D., 
as agent for the charterer " (or shipowner). In this case, if no 
other clause in the charter shews an intention to make the agent 
personally liable, he cannot be sued on the charter ; unless he 
does not disclose his principal, and a custom that an agent so 
failing to disclose is personally liable is proved to exist in that 
trade or port (c). 

I. Gases where an agent has been held liable as prin- 
cipal (d). 

Case 1. — Charter between A. and **D. on behalf of C.,** afterwards 
refeiT^i to as " the parties" : signed by A. and D. Hdd, D. was a party 
to the contract, and could sue and be sued under it (e). 

due 2.— Charter between C. and " B. for owners of the S.," signed " for 
owners, B." Hddj ambiguous, but when construed with letters (not 
objected to), to render B. personally liable (/). 



(a) A person may bj his conduct hare estopped himself from denying that he 
is personally liable : Hermann v. Royal Exchange Shipping Co, (1884), 1 0. & E. 
413 : where a well-known line put on to the berth an extra steamer, and were held 
by their conduct and the form of the bill of lading estopped ftom saying that they 
were not the parties contracting to carry. 

(6) ffough V. Manzanos (1879X 4 Ex. D. 104. 

(c) Per BoTill, C.J., and Brett, J., Hutchinson r, Tatham (1873), L. R. 8 C. P. 
482. See also brokers' cases : Fairiie v. Fenton (1870), L. R. 5 Ex. 169 ; Gacki v. 
ffoughion (1876), L. R. 1 Ex. D. 357 (C.A.); Southwell v. Bowditch (1876), L. R. 
1 C. P. D. 100, 374 (CJl.) 

(d) See also Oglesby v. Tgleaias (1858), E. B. & E. 930 ; Schmaltz y. Avery (1851). 
16 Q. B. 655 ; Paice v. Walker (1870X L. R. 5 Ex. 173, which has been doubted 
by James, L.J., in Gadd v. Houghton (1876), L. R. 1 Ex. D. 357; Weidner t. 
HoggeU (1876^ 1 C P. D. 533. 

(0 Cooke V. Wilson (1856X 1 C B., N. S. 158. 
(/) Adams v. Hall (1877), 37 L. T. 70. 
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26 PRINCIPAL 

Case 3. — Charter between A. and **D., merchants" — ^**to load from 
factor of said merchants . • . thirty ranning days to he allowed said 
merchants *' — signed " hy authority of and as agents for C, of Memel, 
pro D." JJ«W,D. was personally liable (p'). 

Case 4. — Charter between A. and "D., agent for C," signed "D." 
Eeld^ D. was personally liable (A). 

Cote 5. — Charter between A. and "D., as accents for charterers . . . 
ship to load from agents of sud freighters (= D.) . . . captain to sign 
bills of lading at any freight reauired by charterers (= D.) . . . This 
charter being entered into on behalf of others, it is agreed that all liability 
of charterers (s D.) shall cease on completion of the loading." Signed 
" D." Edd, D. was personally liable (t). 

II. Cases where agent has been held not personally liable. 

Cote 6. — ^B. entered into a charter " between A. and C," and si^ed it 
" B. pro A." A. had given B. no authority to make this contract, and did 
not adopt it. Edd^ that B., who had executed the charter in the name of 
another, and added his own name only as agent for that other, could not 
be treated as a party to the charter and sued upon it, (^tixre, imless it 
could be shewn he was the real principal (/)). 

Case 7. — Charter between A. and *' D., as agents to C, merchant and char- 
terer." Signed " for C, D. as agent ; for A., B. as agent." Eeld^ that D. 
was not personally liable, upon a contract which both in its body and its 
signature was expressed to be made by him " as agent " (k). 

Case 8. — Charter between ** B., acting for owners of tne ship," and C. : 
** B. undertakes to pay demurrage on barges." Edd^ by Bramwell, L.J., 
that B. was not personally liable (V), 

Case 9.— Charter between A. and "D., as agents for merchants." 
Signed '* D., as agents for merchants." Edd, that, apart from custom, 
D. would not be personally liable (m). 

Note. — An ingenious point has been taken with varying suc- 
cess, where an agent has been held personally liable on charters 
which also contain a cesser clause, t.e., **this charter being 
entered into on behalf of others, it is agreed that all liability of 
agents shall cease on shipping of the cargo," or words to that 
efiFect. In Ogleahy v. Yglesias (n) it was held by Erie and 
Crompton, JJ., that the agent, though personally liable on the 
charter, was freed by such a clause from all liability after ship- 



(g) Letmard t. Mfinson (1885), 5 £. & B. 125. 

(A) Parker v. Wmlow (1857), 7 E. & B. 942. 

(t) Hough T. Manzanos (1879), L. R. 4 Ex. D. 104. 

O*) Jenkins v. EvAchinson (1849), 13 Q. B. 744. Vide antSy note to Article 11, 
pp. 22-24. 

(A) Deslandes v. Gregory (1860), 2 E. & E. 602, but in Hough v. Manxanos 
(1879), L. R. 4 Ex. D. 104, Pollock, B., held that the words "as agents for 
charterers ** in the body of the agreement are ambignous. See, howeyer, Hutchiti- 
son V. Tathanif vide sv^pra. 

if) Wagstaff v. Anderson (1880), L. R. 5 C. P. D. 171. Judgment proceeded 
partly on the ground that *' shipbrokers do not usually act for themselves." 

(m) See note (c) anUf p. 25. 

(n) (1858), E. B. & E. 930. 
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ping of C5argo. On the other hand, in Schmaltz v. Aaery (o), 
ratteson, J., delivering the judgment of the Court, said : '* There 
is nothing in the argument that the plaintiff's reRponsibility is 
expressly made to cease *a8 soon as the cargo is shipped,' for 
that limitation plainly applies only to his character as agent, 
and being real principal, his responsibility wonld unquestion- 
ably continue after the cargo was shipped." 

Of these contradictory decisions that in Ogletiby v. Tglesiaa (p) 
seems the more consistent with principle. If the plaintiffs relied 
on the defendant's character as principal, then with their eyes 
open they have agreed to the insertion of a clause directly limit- 
ing his liabilities, and the erroneous recital that he acts for another 
wUl not affect the question. And this is not inconsistent with 
the recent case of Chillichaen v. Stewart (q) ; for there, though 
persons, exempted from liability'after loading by a cesser clause, 
were yet held liable for freight, it was on the sabsequent con- 
tract in the bill of lading ; on the charter alone they would, it is 
submitted, have been exempt. Barwick v. Bumyeat (r) even 
exempts them on charter and bill of lading together, but is, it 
is submitted, wrong. 



Article 14. — Agent for Undisdosed Principal. 

Where an agent contracts for an undisclosed principal, 
evidence of a custom that the agent is personally liable, if he 
does not disclose his principal within a reasonable time, is 
admissible. 

Case, — ^D. entered into a charter with A., " as agents for merchants," 
and signed it, '* as agents for merchants.'* HM^ that evidence of a custom 
that if D. did not disclose to A. within a reasonable time the name of such 
merchants, D. was personally liable on the charter, was admissible (s). 



Article 15. — Agent for Crown. 

Agents chartering on behalf of the Crown are not per- 
sonally liable {t). 

(o) (1851), 16 Q. B. 655, 663. 

(p) 1858, E. B. & E. 930. 

(g) (1884), 13 Q. B. D. 317. 

(r) (1877), 36 L. T. 250. Vide sub. Article 18, note p. 35. 

(s) Hutchinson v, Tatham (1873), L. R. 8 C. P. 482. On this custom see also 
Dale V. Humfrey (1858), E. B. & E. 1004 ; Fleet v. Murton (1871), L. R. 7 Q. B. 
126; Southwell y, BowdUch (1876), L. R. 1 C. P. D. 100, 374. 

(0 McBeath v. Haldimand (1786), 1 T. R. 172 ; Unwin v. Wolaeley (1787), 
1 T. R. 674 ; Qidley t. Lord Palmerston (1822), 3 B. & B. 275. In exceptional 
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ArUde 16. — Classes of Agents. 

Agents who may have authority on behalf of the ship- 
owner to effect charters, sign bills of lading, or do ship's 
business generally, are : 

(a.) The managing owner. 

(b.) Brokers. 

(c.) The Captain. 

(a.) Managing Owner. 

The managing owner is an agent appointed by the other 
owners to do what is necessary to enable the ship to prosecute 
her voyage and earn freight (u). 

He binds by his action those of his co-owners, who have 
appointed him or expressly assented to his appointment, or 
held him out as having authority, and no others (v). 

The fact that any person is registered as "managing 
owner " is not conclusive that he has authority to bind his 
co-owners, but may be displaced by evidence of absence of 
authority {w). 

In the absence of express instructions, he has the power to 
procure a charter, and make the contracts necessary to carry 
it out. He has no power, in the absence of such instructions, 
to vary or cancel a charter, still less to agree on behalf of his 
owners to pay money for such cancellation («). He cannot 



cases the agent may by the form of the charter expressly make himself liable, as 
in Curmingfutm t. Collier (1785), 4 Douglas, 233, where Lord Mansfield held such 
an agent liable. 

(tt) Barker ▼. ffigfUey (1863), 15 C. B., N. S. 27, 34; Thomas v. Lewis (1878), 
L. R. 4 Ex. D. 18, 23. He used to be called " ship's husband.** The ship's hus- 
band now is usually only a servant of the shipowner who undertakes the special 
duty of looking after the ship's equipment and outfit. In the case of the limited 
companies (single ship companies)^ by which many steamships and sailing vessels 
are now owned, the articles of association provide for the appointment and powers 
of the *' managing owner,*' and shareholders in them will be oound by the articles. 
By 39 & 40 Vict, c 80, s. 36 (1876), the name and address of the managing 
owner of every British ship, or of the ship's husband, or person to whom the 
management of the ship is entrusted by the owner must be registered at the 
custom house of the ship's port of registry. (See Appendix III.) 

(t) Frazer v. Cuthbertson (1880), L. R. 6 Q. B. D. 93 ; Barker v. SigMeyy vide 
supra, 

(it) Frazer v. Cuthbertson^ vide supra. 

(x) Thomas v. Lewisy vide supra. 
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AND BROKERS. 29 

against other partowners assign the whole freight to secure 
moneys advanced by him (y). 

(b.) Broker. 

A broker's authority to effect, vary, or rescind charters 
depends upon his special instructions at that particular time, 
and may be at any moment rescinded. A broker is often held 
out as having authority to engage goods for the vessels of a 
particulsur shipowner, and to receive the freight for such 
goods, in which case his engagements will bind the shipowner, 
and payment of freight to him will discharge the person 
paying ; but such authority may be rescinded at any time, 
unless the special manner or time of rescinding it has been 
provided for by the agreement between the shipowner and 
broker. 

A clause in a charter providing that the acting broker 
shall receive commission does not make him a party to the 
charter so as to be able to sue on it, but a party to the con- 
tract may sue for such commission as trustee for the 
broker (z). 

Note. — ^The management of a vessel includes : — 
L — ^1. Decisions as to the employment of the ship. 

2. Equipment and repairs of ship, and payment of ac- 

counts. 

3. Engagement and discharge of crew. 

4. Navigation loading and discharge of vessel. 

n. — 1. Chartering the vessel, or engagement of freight for 
her. 

2. Collection of freight. 

3. Entry and clearance of ship, and Customs business. 
The first class of work is considered owner's work; the 

second, broker's work. But the same person may unite the 
functions of managing owner and broker ; some owners do all 
their broker's work in their own office, and the exact division of 
the work varies with each shipowner. 

Brokers who are not owners usually make one of the following 
branches of work their special business : 

L — Brokers for the sale of ships. 



iy) Qwm T. Trask (1860), 1 De G. F. & J. 373. 

\z) Nuova Bafaellma v. Japp (1871X 3 L. R. Adm. 483 ; Robertson v. WaU 
(1853), 8 Ex. 299. 
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30 THE CAPTAIN. 

IL Chartering broken^ who find charters for ahips, or ships 
for employment. 

These two classes have no authority beyond their specific 
instructions in each particular case. 

m. — Loading brokerB^ who habitually procure cargoes for 
vessels on the berth for a certain port or trade. Their connection 
with the merchants trading with such ports enables them to gua- 
rantee cargoes for vessels which they undertake to load, while to 
maintain &at connection they must provide a fairly regular supply 
of vessels on that berth, by themselves chartering slups if neces- 
sary. They have power to make engagements to carry goods in 
the ship they load ; they collect the freight on the engagements 
they have made, when such freight is payable at the port of 
loadine ; and they frequently supervise the stowage of the 
ship, ULOUgh they do not accept responsibility to the sliipowner 
for such stowage. They are paid as a rule by a percentage 
commission on the freight engaged. In certain trades, as the 
Australian, the chief loading brokers have formed a " ring," 
who in return for a merchant's promise to ship all his goods by 
the vessels loaded by the *' ring " at an agreed rate, imdertake 
to carry such goods at as low a rate as any vessel that may be 
put on the berth (a). All vesseh on the berth which are not 
put in the hands of the '* ring " to load, must be prepared to 
sufier severe competition. Some steam lines have specially 
appointed loading brokers, to whom application is made for room 
for ^oods to be shipped on any ship of the line, and to whom 
frei^t is paid. Their authority however is determinable by 
the shipowner, either on the terms of their appointment or at a 
moment's notice. On some lines all the loaoing broker's work 
is done in the managing owner's office. 

Owner's work in foreign ports is done by the captain, or, in 
the case of vessels belonging to a regular line, by the branch 
house abroad, or by the captain, with the advice of the agents 
of the line, but the system of submarine cables has much 
lessened the captain's sphere of direct action abroad. 



(c.) Captain. 

In the absence of express authority fix)m his owners, the 
captain's authority to bind them by a charter only arises 
when he is in a foreign port, when his owners are not there, 
and there is difiSculty in communicating with them, and 
when the charter is a usual one in its terms (h). 



(a) For an example of the working of sach a ** ring," see the facts in MogtU 
S, S. Co. V. Macgregor (1886), 15 Q. B. D. 476. 
(6) Thns the captain has no right without instmction to execute a charter, 
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PABT-0WNER8. 31 

Before the arriyal of his ship in port, no captain has any 
authority in law to bind his owners by letters written to an 
agent in port, asking him to make a charter for the ship 
before its arrival, and a charter so made would not be binding 
on the owners, unless subsequently ratified by them (e). 

Sembley (Per Brett, L.J.), that a captain not having any 
authority to make such a contract cannot when in port ratify 
it, so as to bind hjs owners (c). 

Where the captain is authorized to bind his owners, he 
will incidentally have the power to employ a broker or agent 
for this purpose (d). 

Captains or agents at foreign ports have no authority to 
vary a charter, without express instructions from their 
principal (e), though they have authority to do all things 
necessary to perform the contract (/). 



Article 17. — Who are lotmd hy Charters. 

(a.) Part-oumer of Shares in Ship. 

Any part-owner of a ship may object to its employment in 
any particular way, though such employment is under a 
charter made by a managing owner appointed by his co- 
owners, without objection on his part (g). In such a case 
that part-owner will neither share the profits, nor be liable for 
the losses, of such voyage, but will be entitled, in an action 



excluding the right of his owners to freight : Walshe ▼. Provan (1853), 8 Ex. at 
p. 850, per Pollock, C.B. See Thomas t. Lewis, L. R. 4 Ex. D. 18. 

(c) The Fiinny ; The Mathilda (CA.), (1883), 48 L. T. 771. The system of 
submarine cables has much lessened the captain's duties in foreign ports, the 
owners now settling the employment of their vessel by telegraph in most cases. 

(d) De Bussche t. Alt (1878), L. R. 8 Ch. D. 286, 310. Story on Agency, par. 
201. 

(e) Sickens t. Irving (1859), 7 C. B., N. S. 165 ; Burgen t. Sharpe (1810), 
2 Camp. 529. For a case when a charter was so varied, see Hallv, Brown (1814), 
2 Dow, 367, 375 ; and for express authority in a charter to so vary, see Wiggins 
T. Johnston (1845), 14 M. & W. 609. 

(/) The captain has authority to settle accounts to be paid for freight and 
demurrage in foreign parts, and to take bills of exchange for the amount, so as 
to bind the shipowner and a purchaser of the ship : Alexander v. Dowie (1857), 
1 H. & N. 152. 

(</) This will hardly apply to Single Ship Companies, which are governed by 
their articles of association. 
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32 PURCHASER AND MORTGAGEE. 

of restraint, to a bond from his co-owners to secure the value 
of his share in the ship, before she will be allowed to sail on 
the chartered adventure (h). 

(b.) Purchciser. 

The purchaser or assignee of a ship under charter, or of 
any share therein, is bound by the charter in existence (i) 
but not for losses In charters which have expired (k). 

(c.) Mortgagor or Mortgagee. 

A mortgagor in possession has by statute (2) the powers 
of an ordinary owner, except that he must not materially 
impair the value of the mortgagee's security. The mort- 
gagee out of possession is therefore bound by any charter 
which does not impair his security (m), and the burden of 
proving that a charter is of such a nature is on him (n). 

He cannot object to a charter on the ground that its 
performance will involve the ship's leaving the jurisdiction, 
and so render the exercise of his rights more difficult (n) ; 
nor to an assignment of freight by the mortgagor as gross 
freight, the expenses of the voyage not being paid out of it (o) ; 
nor to a charter making freight payable to a third party (p). 

(h) The Talca (1880), L. R. 5 P. D. 169. See also Chuton y. Hebdm (1745), 
1 Wils. 101 ; Haly y. Goodson (1816), 2 Mer. 77. 

(•) Messageries Co, y. Barnes (1863), 7 L. T. 763. 

(k) The Meredith (1885), L. R. 10 P. D. 69. 

(/) 17 & 18 Vict, c 104, 8. 70. A mortgagee shall not by reason of bis mort- 
gage be deemed to be the owner of a ship or of an j share thereof, nor shall the 
mortgagor be deemed to haye ceased to be owner of such mortgaged ship or share, 
except in so far as maj be necessary for making such ship ayailable as a secnritj 
for the mortgage debt. 

(m) Keith y. Burrows (1877), L. R. 2 App. C. 636 ; Collms y. Lamport (1864), 
34 L. J., N. S. Ch. 196 ; The Fanchon (1880), L. R. 5 P. D. 173 ; De Mattos y. 
, Giftson (1858), 4 De G. & J. 276; The Maxima {1%!%), 39 L. T. 112; Cory v, 
StewaH (1886), Times, L. R. II. 508 ; The Keroula (1886), 55 L. J. Ad. 45 ; 11 
P. D. 92. 

(n) The Fanchon, vide supra. 

(o) The Edmmd (I860), Lush. 57. 

(p) Cory y. Stewart (1886), vide supra. It is doubtful what dealings of the mort- 
gagor will impair the mortgagee's security, i,e,, a freight-earning ship. Lord Esher, 
in Cory y. Stewart^ vide supra, goes so far as to suggest that if the mortgagee con- 
siders the charter onerous, he should not enter into possession ; but see The Tunis' 
fallen (1865), L. R. 1 Adm. 72 ; The Keroula (1886^ L. R. 11 P. D. 92 ; 55 L. J. 
Adm. p. 45. 
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CHABTER AND BILL OF LADING. 33 

A mortgagee of shares ont of possession cannot maintain 
an action of restraint. 

Senibk^ that he can if in possession (q). 



Article 18. — Pmtion of Shipper of Goods on a Chartered Ship. 

Where the ship carrying the goods in req>ect of which a 
bill of lading is given is under charter, the position of the 
holder of the bill of lading will vary according, as he is 

(a.) Both shipper and charterer. 

(b.) Shipper other than the charterer ; — 

(1) Ignorant of the charter. 

(2) Knowing of the charter. 

(c.) An indorsee from the shipper; — 

(1) Ignorant of the charter. 

(2) Aware of the charter. 

It may also vary according to the powers conferred, by 
charter or otherwise, on the master or broker signing the bill 
of lading (r). 

(a.) Where the Shipper is also the Charterer. 

Where the charterer is himself the shipper, the contract 
of affreightment is contained, as between shipowner and 
charterer, in the charter and bill of lading combined (a). 

If the holder of the bill of lading is merely an agent or 
factor of the charterer, he is in the same position as the 
charterer (t). 

The fact that the bill of lading does not contain all the 
terms of the charter, will not therefore negative the presence 
of the omitted terms in the contract of affreightment (a). 

(7) The Inmsfallen (1866), L. R. 1 A. & E. 72 ; 7^ Kerouia (1886), 55 L. J. 
Ad. 45; IIP. D. 92. 

(r) See Article 20. 

(«) The San Soman (1872), 3 L. R. Adm. 583, 592 ; GtUliohaenY, Stewart (1SU\ 
13 Q. B. D. 317 ; Kern r. Deslandes (1861), 10 C. B., N.S. 205; Gledstanes r. 
Allen (1852), 12 0. B. 202 ; Small r. Moates (1833^ 9 Bing. 574. 

(t) KeruY. Deslandes ; Small y. Moates ; Qledstanes r. Allen, vide supra. 



1> 
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34 CHARTER AND 

If new terms or terms contradictory to the charter are 
contained in the bill of lading, they will form part of the 
contract if both parties intended them to be so {u)y or if their 
agents signing the bill of lading had authority to make such 
variations or additions {x) but not otherwise (y). 

Note. — ^If this is the law, Lord BramweU*s dictum in Wagitaff 
V. Anderson («), repeated less decidedly in Burdick v. SewM (a) : 
'* To say that the oill of lading is a contract superseding, adding 
to, or varying the former contract contained in the cha^r, is a 
proposition to which I never can consent ;" must be taken as too 
wide. In OuUicksen v. Stewart (h) the Court of Appeal clearly 
allowed the biU of lading to impose upon the charterers a liability 
to pay demurrage at the port of discnarge, from which the cesser 
clause in the charter had discharged them. 

Ccue 1. — A ship was chartered, the charter containing a power to the 
master to sign bills of lading without prejudice to the charter, and excep- 
tions inter alia of '' restraint of princes." A shipper, who was practically 
identified with the charterer, and fully aware of the charter, obtained a 
bill of lading containing only an exception of perils of the seas. The ship 
was delayed by restraint of princes. Eddy that the contract of affreight- 
ment was to be found in the charter and bill of lading, and that the one 
exception in the bill of lading did not supersede the several exceptions in 
the charter (c). 

Case 2. — ^A ship was chartered with the usual stipulations for freight, 
demurrage, and a cesser clause. The charterers shipped the cargo them- 
selves, accepting bills of lading, making the goods deliverable to themselves 
at the port of discharge, '* they paying freight and all other conditions as 
per charter.** In an action by shipowners against charterers as consignees 
under the bill of lading, for demurrage at the port of discharge : Edd^ 
they were liable, for the bill of lading only iDCorporated those clauses of 
the charter which were consistent with its character as a bill of ladings and 
did not therefore incorporate the ** cesser clause " (cf). 

Note. — If instead of expressly incorporating some terms of the 
charter in the bill of lading, the owner had signed, and the 
charterers accepted a bill of lading, binding themselves to pay 
demurrage and freight, without any reference to the charter. 



(u) Gullichaen v. Stewart, vide supra ; Brydm v. JVt^6«Ar(1884), 1 C. & E. 241. 

{x) See pott, Article 20, on Master's and Broker's Autboritj ; and Bodoconachi v. 
Miihwm (1886), 17 Q. B. D. 316. 

(y) Catighty t. Chrdon (1878), L. R. 3 C. P. D. 419; Pieiemell y. Jauberry 
(1862), 3 F. & F. 217. 

(«) C. A. (1880), L. R. 5 C. P. D. 171, at p. 177. 

(a) (1884) L. R. 10 App. C. 105, where he cites Gledstanea ▼. Allen (1852), 12 
C B 202 

(6) CM (1884), 13 Q. B. D. 317. See also Bryden v. Niebuhr (1884), 1 C. & E. 241. 

(c) San Soman (1872), 3 L. R. Adm. 583, 592. An action m rem against the 
ship ; though the charterer and shipper were nominally different firms, they were 
in fact almost identical, and the decision cannot, it is submitted, be supported, 
except on this ground. 

(<f) GvUiohsen ▼. Stetoart, vide supra. See also Bryden ▼. Niebuhr, vide supra. 
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tluB case seems also to show that such a bill of lading would 
have overriddeD the cesser clause in the charter. Brett, L. J., 
in giving judgment against the charterers, said : '* Pushed to its 
legitimate conclusion, the argument for the charterers would 
free them from liabili^ for freight." The argument was pushed 
so far, it is submitted wrongly, by Denman, J., in Barwick v. 
Bumyeat (e). In that case the charterers, who were also con- 
signees, pleaded that the cesser clause, which exempted them 
by name, after the ship's loading and payment of advance freight, 
from subsequent liability, relieved them from any liability under 
a bill of lading accepted by them, making the goods deliverable 
" to order or assigns, he or they paying freight for the same, and 
other conditions as per charter" : and they were held not liable 
for frdght. This case was not cited in OuUichsen v. Stewart 
or Bryden v. Niebuhr^ but seems directly contrary to the principle 
of those decisions, and must, it is submitted, be taken as over- 
ruled. 

Cose 3. — D., as agent for C, negotiated a charter with A. for a lump 
freight of £735, *' the master to sign bills of lading at any rate of freight 
without prejudice to this charter." C. shipped go<^8 on lus own account, 
and the master signed a bill of ladinec, making the* goods "deliTerable to 
C. or assigns, paying freight as usual" G. indorsed 5iis bill to D. in part 
payment of advances on the cargo. Eddy that D., both as agent for C. and 
as having knowledge of the charter, was liable to A.'s lien for the whole 
freight due under the charter, and not merely for the freight in the bill of 
lading (/). 

Case 4. — C. agreed with A. to ship oranges by A.'s ship at 4s. 6(2. per 
box. E., A.'s master, then signed bills of Ifding for oranges shipped by 0. 
at 3s. M. per box. Hdd^ that C. was liable for freight at 4s. 6c?. and was 
not relieved by the bill of lading (g). 

Case 5. — Charterer (C.) agreed to load a full cargo at a freight of " 60s. 
per ton in full." The master was paid by the shipowner a fixed salary " to 
include all charges and allowances." He signed a bill of lading making the 
goods " deliverable to order or assigns, he or they paying freight, &c., as 
per charter, with 5 per cent, primage for cash on delivery as customary." 
D., indorsees of the bill of lading as agents of C, received the cargo at the 
port of discharge. Eddj that the master could not sue D. for primage 
either for himself or for the owner (A). 

Case 6. — C. chartered A.'s ship, " master to sign bills of lading, at any 
rate of freight, and as customary at port of loading, without prejudice to the 



(e) (1877), 36 L. T. 250. 

(/) Kern v. Veskmdes (1861), 10 C. B., N. S. 205, based in /Vy v. Merocmtile 
Bank (1866), L. R. 1 C. P. 689, on the position that D. really represented C. ; and 
sustainable on that ground, sed quaere, whether on the facts this was so. Small 
T. Moates (183), 9 Bing. 574, and Gledstcmes t. Allen (1852X 12 C. B. 202, 
are similar cases, but it is doubtful whether the reasoning of Oullicheeny. Stewart^ 
vide ntpra, would not now release the charterer or his agent from their liabilities 
under the charter, which would be treated as superseded by the bill of lading. 

(g) PickemeU v. Janberry (1862), 3 F. & F. 217. 

(A) Caughey t. Gordon (1878), L. R. 3 C. P. D. 419 Here the master, without 
owner's authority, tried to introduce a new term into the contract, contrary to 
the charter, and which could only be for owner's benefit. Beldj he could not. 

D 2 
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Btipulations of the charter." G. shipped goods under the charter, and the 
master signed a hill of lading containing an exception of '* negligence of 
the master and crew," which was not in the charter. The goods were lost 
through the master's negligence. Edd, that the master hi^ no authority 
to insert' such a clause in the hill of lading, that it could not prejudice the 
charter, and that the shipowners were therefore liahle (t). 



(b.) Where the Shipper is other than the Charterer. 

Shippers of goods in a chartered ship, other than the 
charterer, who receive bills of lading signed by the master or 
broker : — 

I. If they are ignorant of the charter, will be held to 
have contracted with and can sue the shipowner and not the 
charterer (Aj). 

They cannot be required to accept bills of lading in 
accordance with the charter, if such cliarter involves unusual 
or onerous terms, but can demand their goods back, if shipped, 
at the ship's expense (Z). 

IL If shippers are aware of the charter, the master or 
broker, in signing bills of lading will be held to have acted 
as the charterer's agent {m) and the shipper cannot sue the 
owner (n) on the contract, unless his liability is reserved by 
special provisions of the charter (o). The burden of proving 



(0 Rodooonachi y. MUlmm (1886), L. R. 17 Q. B. D. 316. 

(*: " " 



Qt) Sandmann ▼. Sowr (1866), L. B. 2 Q. B. 86 (C.A.) ; The FigUa Maggiore 
(1868), L. R. 2 Adm. 106; Hayn t. CuU^ord (1878), L. R. 3 C. P. D. 410; 
Wagstaff ▼. Andermm (1880), L. B. 6 C. P. D. 171 (C^); The St. Chud (1863), 
B. & L. 4. If the charter is a demise, they can sue the charterer in tort, he being 
in possession of their goods. 

(0 Peek V. Larsen (1871), L. R. 12 Eq. 378 ; The Stomoway (1882), 61 L. J. 
Adm. 27. So also where there are a charter and a snb-charter, and the shipper 
only knows of one, he will not be bound bj the other : Tharsia Sulphur Co, y. 
CvUUford (1873), 22 W. R. 46 ; The EmiUen Marie (1876), 44 L. J. Adm. 9. 

(m) The St, Chud (1863),B. & L. 4, at p. 15 ; Newberry y. Colvin (1832^ 1 CI. & 
Fin. 283 ; Scmdemann y.^Sburr, vide auproy at pp. 97, 98 ; Bkakie y. Stembridge (1859), 

6 C. B., N. S. 894. See per Bramwell, LJ., in Wagstaff y. Andenon, tide supra, 
at p. 177. '* I do not think that because a bill of lading is signed bj the captain 
as agent for the ship, a contract is made between the shipowner and shipper, the 
shipper haying preyiouslj arranged with the charterers that they shall carry his 
goods. I think that the remedy of the shipper would be against the charterer, 
with whom he made the contract of aflreightment, and that he would not get 
an additional remedy, because he had taken a bill of lading from the ship* 
owner." 

(n) Marqwsnd y. Banner (1856), 6 £. & B. 232 ; Major y. White (1835), 

7 C. fc P. 41. 

(o) Ihe Helene (1865), B & L. 415 ; ^Siic* y. Ford (1862), 32 L. J. C. P. 12. 



Digitized by 



Google 



BILL OF LADING. 37 

the shipper's knowledge of the charter will be upon the 
shipowner (y). 

Unless there is a demise of the ship the owner will be 
liable to third parties, not parties to bills of lading, for 
dealings with goods by the master, even though such third 
parties know of the charter {g). 

Cam 1. — A. chartered a ship to C. to sail to X. and load from G.'s agent 
there, cargo to be stowed at merchants' risk and expense. The captain to 
sign bills of lading if required at any rate of freight, without prejudice to 
the charter. At X. goods were shipped by shippers, who knew nothing of 
the charter, under a bill of lading signed by the master. Edd^ that the 
shippers could sue A., the master having signed as his agent (r). 

Ckue 2. — A.*8 steamer was chartered to G. ; F. ship^Med gcxMS on it in 
ignorance of such charter, and received a bill of lading signed by "C, 
agents." There is a custom with steamships that the brokers and not the 
master should sign bills of lading. It was fotmd as a is^i that G. signed 
the bill of lading as agent for and with the authority of A. Eddy that A. 
was liable to F., and would have been even if no such authority had 
existed (s). 

Ckue 3. — On Jime 24, G., brokers, wrote to P., " we now beg to offer you 
room in ship i^." On June 26, F. accepted this, and an agreement was 
drawn up between F. and "G. acting lor A., owners of the B.^ On 
June 25, G. and D. jointly had chartered the K. from A., paying a lump 
freight, their liability to cease on loading. The master signed bills of 
lading, and on the voyage sold the goods. Edd^ that F.'s remedy was 
against A. and not against G. (0* 

Ckjoe 4. — G. chartered a ship from A. and put it up as a general ship. 
F. put goods on board in ignorance of the charter. The captain refused to 
sign bills of lading except in terms of the charter, which gave the ship- 
owner liens for demurrage and freight under the charter, and refused to 
deliver up the goods. Eddy that shippers who had shipped in ignorance 
of the charter were entitled to demand their goods back rather than be 
buund by the provisions of the charter, and that the owners were bound 
to redeliver them free of any claim for lien or charges (u). 

Ckue 5. — A ship was chartered by G. from A. ; F. snipped goods imder 
a bill of lading not referring to the charter. Etld^ that the owner was 
liable for bad stowage, unless he proved that the shipper had notice of the 
charter, in which case he was freed (x). 

Case 6. — G. chartered a ship from A. and put it up as a general ship. 
F. shipped goods in it, in which O. had a right of property, and F. was 
enabled to ship those goods through the negligence of £., the master, in 



0>) The SL Cloud (1863), B. & L. 4. 

(«7) Schuster v. MoKelhr (1857), 7 E. & B. 704. 

(r) Sandemann v. Scurr (1866), L. R. 2 Q. B. 86. See ako 2%* Figlia Magqiofe 
C1868X L. R. 2 Ad. & E. 106. 

(») Eayn v. CulUford (1878) L. R. 3 C. P. D. 410. 

(<) Wagetaff v. Anderson (1880), L. R. 6 C. P. D. 171 (C. A). 

(«) Peek V. Larsen (1871), L. R. 12 £q. 378. The question would seem to be 
whether the shippers were, or should in reason have been, aware of the charter. 
See Watkins v. EymiU (1883), 10 Q. B. D. 178. 

(a?) The 8i. Cloud (1863), B. & L. 4. 
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signing bills of lading for them. At the end of the voyage E., with A.'8 
approval, delivered the goods to G., consignees under the bill of ladins, in 
spite of O.'s demand for the goods. HM^ that though E. in signing bills 
was probably acting as charterer's agent, yet in delivering the gc^ds at 
the port of discharge with A.'s approval, he was acting as A.'s agent, and 
A. was therefore li£U)le to an action by 0. (y). 

(c.) Indorsee friym Charterer. 

If a bill of lading given to the shipper^ whether charterer 
or noty and differing in its terms from the charter, comes 
into the hands of G.^ a honA fide holder for yalae of such bill 
of lading. 

I. If G. is ignorant of the charter, the shipowner will be 
bound by the bill of lading {z)y even though his agent had 
no authority to sign it, provided that such bill is on its face 
within the ordinary authority of a master or broker (a), 
and that the difference in terms has not been obtained by 
fraud of any previous holder (J). 

II. If G. is aware of the charter, the shipowner will not 
be liable to G. for a bill signed by his agent beyond any 
authority conferred by such charter (c). 

m La any case the terms of the charter will not be 
incorporated in the bill of lading without a plain expression 
in the bill of lading of the intention to do so {d). 

Ckue 1. — ^A ship was chartered with certain excepted perils, including 
'* restraint of princes." F. shipped goods in ignorance of the charter, and 



(y) aohusUr v. McKeUar (1$57X 7 £. & B. 704. F. could only have sued £. 
or G. under the bill of lading ; and if A. had demised the ship to C, 0. could 
only have sued C, but as there was no demise, and 0. did not sue in contract 
under the bill of lading, but in tort, A. was liable to 0. 

{z) Th» Fatria (1871), 3 L. R. Adm. 436 ; GUJtiaon v. J/tddZ^f on (1 857), 2 C. B., 
N. S. 134. 

(a) GrcaU ▼. Norway (1851), 10 C. B. 665, at pp. 687, 688 ; Reynolds ▼. Jex 
(1865), 7 B. & S. 86. And see Article 20, post, and note thereto, p. 44. 

(6) Mitchell t. Socdfe (1815), 4 Camp. 298. 

(c) Article 20, post 

(d) Chappel v. Omfort (1861), 10 C. B., N. S. 802 ; Fry y. ifercantile Bank of 
India (1866), L. R. 1 C. P. 689 ; Smith v. ISieveking (1855), 4 E. & B. 945. " Where 
a charter is entered into, the special provisions of that charter are binding onl j as 
between the charterer and shipowner, and if a bill of lading is signed by the 
master, and that bill of lading comes to the hands of an assignee for value, the 
latter is entitled to have the goods delivered to him on the terms mentioned in the 
bill of lading, and, properly speaking, is not bound to refer to the charter at all " 
(Willes, J., in Chappel r. Comfort, at p. 810). This is subject to reference to the 
charter for any of its terms expressly incorporated in the bill of lading. And see 
post J Article 19. 
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the master signed a bill of lading only containing an exception of '^pcrilB 
of the sea.** In an action in rem by G., the consignees, who also were 
ignorant of the charter, against ship, owner, and master, for failing to 
deliver through " restraint of princes," hdd, that the owner was liable, and 
that the contract in the bill of lading was not affected by the contract in 
the charter of which F. and G. were ignorant (e). 

Cfise 2. — ^A ship was chartered by 6. for a certain voyage, at a certain 
freight with a lien on the cargo for all freight, the master to sign bills of 
lading without prejudice to the charter. C. shipped goods for which the 
master signed a bill of lading, making the goods deliverable to G., '* paying 
freight as per margin," i.e. £196. G. endorsed the bill for value to G. 
Held^ that the owners having by their master signed bills making the 
goods deliverable on payment of a certain freight, could only claim that 
freight, and not the whole freight for which they had a lien under the 
charter, as against consignees who had advanced money on faith of the 
statements in the bill of lading (/). 

Ckue 3. — A. chartered a ship to C. at a certain freight, ^ A. or his agent 
to sign biUs of lading at any rate of freight without prejudice to this 
charter.** D., O.'s agent abroad, advanced money to the ship, and in con* 
sideratieii of such advance the master loaded goods from D., giving a bill 
of lading, ** shipped by D., to be delivered to order, or assigns, paying fr^ht 
to D.'s agent, G., as per margin." Edd^ that the master had no authority 
to make such a contract, and that A. was not bound by it to G. con- 
signees of cargo {g), 

due 4. — C. chartered a ship from A. to pay a certain freight, sixteen lay* 
days and demurrage at £2 per diem, G. shipped a cargo consigned to G. 
in London under a bill of lading ** paying freight as per charter," with a 
memorandum in the margin, *' There are eight working days for tmloading 
in London." The vessel was detained fotu* days beyond her lay-days. G. 
was sued by A. for demurrage. Edd^ that as the bill of lamng did not 
clearly show that the conditions as to demurrage in the charter were in- 
corporated in the bill of lading, G. was not liable (A). 



Artide 19. — Licorporation of Charter in BUI of Lading. 

Where the holder of a bill of lading for goods shipped on 
a chartered yessel is either a shipper other than the charterer, 
whether aware of the charter or not (t), or an assignee of 



(0 The Patria (1871), 3 L. R. Adm. 436. 

(/) Gilkimm v. Middktm (1857), 2 C. B., N. S. 134. See alio MUchell v. Scaife 
(1815), 4 Camp. 298. This case is distinguishable from cases like Kern t. Dee^ 
landes (1861), 10 C. B., N. S. 205, by the fact that the holder is an indorsee for 
Talue, and not a mere agent or factor. Here too the owners seem to have 
authorised the signing of the bills of lading (see per Cockbam, J.), and so raried 
their lien. I have omitted the part of the case which was ovemiled in Kirchner 
y. Venue (1859), 12 Moore, P. C. 361, as to whether there was a lien for /Veight 
at all. 

(g) Seynolde ▼. Jex (1865), 7 B. & & 86. Sach a contract as to freight was 
beyond the nsoal aathority of a master, and should have put G. on inquiry. See 
also Arroepe v. Barr (1881), (Sc.) 8 C. of S. Cases, 602. 

(A) CAappea v. Comfort (1861), 10 C. B., N. S. 802. 

(0 The Fatria (1871), 3 L. R. Adm. 436. 
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such bill for value, even from the charterer (i), the stipula- 
tions of the charter on any particular point will not be incor* 
porated into the bill of lading without a plain expression in 
the bill of lading of the intention to do so (J). 

Where such an intention plainly appears it will be 
adopted (m) ; thus the clause ^^ freight and all other conditions 
as per charter/' will incorporate into the bill of lading all 
conditions in the charter applicable to and consistent with 
the character of the bill of lading {n\ but not inapplicable 
or insensible conditions (o), or clauses of the charter which 
would alter express stipulations in the bill of lading (|>). 

Under such a clause holders of the bill of lading have 
been held liable for charterparty demurrage at the port of 
loading {q) or at the port of discharge {n)y but the cesser 
clause in a charter has been rejected as inapplicable to a bill 
of lading giyen to charterers (o). 

Com 1. — 0. chartered a ship from A. " the ship to have a lien on car^ 
for freight 70«. per ton ... to be paid on unloading of the cargo. C. 
shipped part of the cargo under a bill of lading containing a clause : 
'* freight for the said goods payable in Z. as per charter," and indorsed the 
bill for value to I. ndd, that against I., the shipowner had a lien only 
for the freight due for the goods included in the bill of lading, and not, a 
lien for the whole chartered freight (r). 

Case 2. — C. chartered a ship from A. with a clause that fourteen working 
days were allowed for loading and unloading, and ten days on demurrage 
at £35 a day. F. shipped com imder a bill of lading : '* paying freight 
for the same goods, and all other conditions as per cluurter." F. indoreed 

(*) Fry T. Mercantile Bank of India (1866), L. R. 1 C. P. 689. 

(/) Chappell T. Contort (1861), 10 C. B., N. S. 802 ; Smith v. Sieveking (1855), 
4 £. & B 945 

(m) Wegener y. Smith (1854), 15 C. B. 285. 

(n) Porteus v. Watney (1878), L. R. 3 Q. B. D. 534, at p. 542 (C.A.) ; Gardner 
T. I)reohmann (1884), 15 Q. B. D. 154 (C.A.). Willes, J., in RtisseU v. Niemann 
(1864), 17 C. B., N. S. 163, at p. 177, saggested that sach a clause only incor- 
porated conditions ejtiadem generis with the payment of freight, and would not 
therefore incorporate exceptions in the charter wider than those in the bill of 
lading. 

(o) Giillichsen v. Stetoart (1884 (C.A.)), L. R. 13 Q. B. D. 317 ; Bryden v. 
Niebuhr (1884), 1 0. & E. 241 ; but see Barwick v. Bumyeat (1877), 36 L. T. 250, 
and note ante, p. 35. 

(p) Gardner v. I^rechmann, vide supra, 

(q) Gray r. Carr (1871), L. R. 6 Q. B. 522. 

(r) Ery V. Mercantile Bank of India (1866^ L. R. 1 C. P. 689. See also Mitchell 
T. Scaife (1815), 4 Camp. 298. llie Court based their decision on the grounds : 
(1) That a clear intention to give the extended lien was not shown : Chappell v. Com- 
fort, vide supra, (2) That the charter fixed the rate of freight and not a lump 
freight, and this only was incorporated in the bill of lading. Such a division of 
liability will not be applied to demurrage : Porteus v. Watney ^ vide supra. 
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the bill to I. for yalue. At the port of discharge owing to delay of other 
shippers, L was delayed in removing his goods, and three days' demurrage 
was incurred. Hdd^ that L was Imble to pay demurrage as per charter. 
SenibU^ that A. could recover the demurrage for the three days from each 
of the shippers (s). 

due 3. — ^A charter provided for payment of freight at £1 13«. Zd, per ton, 
and save the charterer an absolute lien for freight ; the bill of lading pro- 
vided for payment of freight at £1 2s. 6(2. per ton, ** extra expenses to be 
borne by the receivers, and other conditions as per charter. Eddy not 
to incorporate in the bill of lading the clauses of the charter as to 
frekht {i). 

vase 4. — A ship was chartered by G. £rom A. with the usual stipulations 
for freight and demurrage and a cesser clause. C. shipped the cargo, 
accepting bills of lading making the goods deliverable to himself at Uie 
port of discharge; ''he paying freight and all other conditions as per 
charter.** In an action by A. against C. as consignee under the bill of 
lading, for demurrage at the port of discharge. Mdd G. was liable ; for 
the bill of lading otAj incorporated those clauses of the charter which 
were consistent with its character, as a bill of lading, and did not therefore 
incorporate the " cesser clause " (u). 

Case 5. — ^A ship was charterea by 0. from A., " fifty running days to 
be allowed for loading, and ten days on demurrage over and above the 
siud lay-days at £8 ^r day ... A. to have a lien for demurrage^," and a 
cesser clause. G. shipped goods under a bill of lading, " to be delivered as 
per charter unto order of G. or assigns, he or they paving freight and all 
other conditions or demurrage (if any should be incurred for the said goods) 
as per charter." The ship was detained in loading ten days on demurrage, 
and eighteen days more. A. claimed a lien for demurrage for ten days, 
and damages for the eighteen days' detention against G. consignees imder 
the bill of lading. i7eZa, that G. was liable for the demurrage, but not for 
the damas^es for detention, which were not given by the charter or the 
bill of lading (x). 

Article 20. — AtUJiority of Master or Broker to eign Bills of 
Lading (z). 

I. Where no Goods are shipped. 

The master or broker cannot bind the owner or principal 
by signing bills of lading for goods that were neyer shipped 

(») Porteus V. Watney (1878), L. R. 3 Q. B. D. 534 (C.A.) ; dlsapproying 
Sogers v. Hunter (1827), M. & M. 63; Dobson v. Droop (1830), M. & M. 441 ; 
qUtere, whether the charter wonid not be satisfied by the charterers receiving £10 
per diem from one shipper, though in justice such shipper should have a right, 
which he has not in law, to require contribution from other shippers. See also 
Straker v. Kidd (1878), L. R. 3 Q. B. D. 224 ; Leer t. Yates (1811> 8 Taunt 387 : 
ffarman v. Gandolph (1815), Holt. 35. 

(0 Gardner t. Trechmann (1884), 15 Q. B. D. 154. 

(ti) Gullichsen v. SteuKiH (1884), 13 Q. B. D. 317. 

(x) Oray v. Carr (1871), L. R. 6 Q. B. 522. 

(z) The question of authority to sign bilb of lading does not often arise, as 
each line has its printed form, or forms, which are hardly ever varied. When a 
ship is under charter, and is put up by the charterers as a general ship, power is 
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at all (a) ; but the bill of lading is prima facie evidence that 
they were shipped^ and the burden of disproying it lies on 
the owner (6). 

Neither can the master or broker bind the owner by sign- 
ing a second bill of lading for goods on board, for which he 
has already signed one bill (o). 

Such a biU has no further binding effect (l), eyen in the 
hands of a hon&fide holder for yalue. 

Case 1. — 0. chartered a ship of the capacity of 596 tons, from A., to carry 
bones. The master signed bills of lading representing that 701 tons were 
shipped, but conttdning the clause : ^ weight, quahty and contents im- 
known." On arrival, the ship was found to have only 386 tons on board ; 
the master had protested for inadequacy of freight. Edd, that the signa- 
ture of the master to the bills threw upon A« the burden of disproving the 
shipment of the goods, bat that he had disproved it by the evidence of the 
master that he delivered all goods that were shipped, and by the protest (h). 

Case 2. — ^E., master of A.*s ship gave a bill of lading to P. for twelve 
bales of silk represented as being shipped on such ship ; F. indorsed the 
bill for value to I. ; the goods never had been shipped. I. sued A., who 
proved that the goods never were on boftrd. Eeildf that A. was not Uable, 
even to I. (d). 

Case 3. — ^F. shipped on board A.'s ship seventy and seventy-five quarters 
of wheat, and received bills of lading signed by E., A's master. F. indorsed 
these bills to L F. then induced E. by fraud to sign anotiier bill of lading 
for 145 quarters, which he indorsed to H. E. delivered to H. under the 
second bill. L then sued A. ffeldf that E. had no authority to sign H.'s 
biU, which was a second bill, having ahready signed one bill for the same 



usually given to the master by the charter to sign bills of lading in any form, 
<* without prejudice to the charter," t.^., to the contract between shipowner and 
charterer (see note post p. 45). On the statutory liability of the person signing 
a bill of lading for goods not shipped, see 18 & 19 Vict. c. Ill s. 3 : Appendix III., 
and Article 21. 

(a) McLean v. Fleming (1871), L. R. 2 Sc App. 128 ; Broum v. Powea Duffryn 
Coal Co, (1875), L. R. 10 C. P. 662 ; Jettel v. Bath (1867), L. R. 2 Ex. 267 ; Qrani 
T. Nonoay (1861), 10 C. B. 665. 

(6) McLean v. Fleming, vide supra. 

(c) Bubbersty v. Ward (1863), 8 Ex. 830. 

(d) Qrant v. Norway (1851), 10 C. B. 665. At first sight this case appears 
inconsistent with such cases as GUkison v. Middleton (1867), 2 C. B., N. S. 134 ; 
Howard v. Tucker (1831), 1 B. & Ad. 712 ; Mitchell v. Scaife (1815), 4 Camp. 298 ; 
in which statements as to liability for freight in a bill of lading were held to 
bind the owner as against an indorsee for value, though such statements limited 
the charter, and were made without the owner's authority. The distinction 
seems to be that in these cases the owner recognises a contract of carriage made 
by his master, but seeks to vary the terms of it ; while in Grant v. A^onoay and 
similar cases, he repudiates any contract of carriage, for no goods were ever 
shipped to be carried, and therefore there was no contract of affreightment to 
embody in a bill of lading. The distinction is hardly very satisfactory, especially 
to the innocent holder, who has advanced money in eood faith on the representa- 
tion that there are goods in the ship to which his bill of lading entitles him. 
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goods, and that as L'b bills were prior and genuine, L was entitled to 
recoyer (c). 

Cbae 4. — Slec^re were shipped under a charter containing this clause, 
*' the bill of lading shall be conclusive evidence against the owner of the 
quantity of cargo received;" 2,000 sleepers were delivered in the water 
alongside the ^p, and the mate signed a receipt for them ; some were 
lost before shipment, but the captain signed a bill for the whole 2,000. 
Hddj that the captain had no authority to sign for sleepers not shipped, 
and therefore the owners were not bound by his signature (/). 

II. Where Goods a/re shipped. 
(1.) The Ship not being chartered. 

(a.) If the owner has giyen no express instmotions to his 
master he will be bound by any term of the bill of lading 
within the ordinary authority of a master. He will not be 
bound by any term outside such ordinary authority {g). 

(&.) If the owner has giyen express instructions to his 
master^ he will be bound by any bill within those instructions^ 
or by any bill within a master's ordinary authority, given to 
a shipper ignorant of those instructions. 

He will not be bound by any bill beyond the master's 
ordinary authority and his instructions, or by any bill 
beyond the master's instructions giyen to a shipper knowing 
of such instructions (g). 

(2.) The Ship being chartered. 

In the absence of any special provisions in the charter, or 
express instructions (A), the master or broker has no autho- 
rity to vary the contract the owner has already made, by 
signing bills of lading (i) differing from the charter. 

But if without such authority he varies the contract on 
some point within his authority as master, if there were no 

(<?) Bttbbertty v. Ward (1853), 8 Ex. 330. 

(/) Fyman v. Burt (1884), 1 C. & £. 207. See also nomum t. Burt (1885), 
1 C. i E. 696. 

(g) See Orcmt t. Norway (1851), 10 C. B. 665 ; BeymMs t. Jex (1865), 
7 B. & S. 86. As to *^ the ordinary authority of a master," see note 44, poet 

(A) Such as " Master to sign biUs of lading as presented to him by charterers, 
without prejudice to the terms of the charter : " for a discussion of this see 
Arroepe y. Barr (Sc.) (1881), 8 C. of S. Cases, 602. 

(0 PickemeU v. Jauberry (1862), 3 F. & F. 217 ; Bodooonaoh ▼. MUbum 
(1886), 17 Q. B. D. 316. 
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charter, as the rate of freight {j\ and the bill of lading is 
giyen to a shipper other than the charterer, or being given 
to the charterer, comes into the hands of a bond fide holder 
for value (/), the owner, if he recognises the master's con- 
tract of carriage most also recognise all the terms of it {Tc). 
If, however, the yariations are clearly beyond the ordinary 
anthority of a master, as if the master contracts to carry goods 
freight free (Z), or if he makes freight nnder the bill of 
lading payable to a third party other than the owner or his 
agent (m), the owner will not be bound by the contract 
represented in the bill of lading to exist, eyen to a bond fide 
holder for yalue of such bills of lading (n). 

Note. — ^The ordinary authority of a moiter has lessened very 
much of recent years (o). The electric telegraph has enabled 
the owner to perform much of the master^ work in foreign 

Sorts. The system of printed bills of lading, and the extensiye 
eyelopment of regular lines of steamers, with their accompany- 
ing agents and branches abroad, haye oonyerted the master into 
little more than the chief nayigator of the ship. In the ports 
of loading and discharge he luts commonly yery little to do. 
On most steam lines tiie master has no authority to idter the 
printed bill of lading, or to fix tiie rate of freight, or to charter 
the ship, or to make engagements to carry ^oods in her ; he 
may indeed sign bills of lading abroad, but his signature only 
aolmowledges the quantity and the external condition of the 
goods. On such lines tiierefore the ordinary authority of a 
master in port is yery small, and though on the yoyage the 
necessity of tiie case may confer on him considerable power (p), 

(j ) As in Mitchell v. Soaife (1815), 4 Camp. 298 : bat see note p. 45ypost. 

Ik) Mercantile Exchange Bank v. Gladstone (1868), L. R. 3 Ex. 233, at p. 240. 

(0 Chant y. Nonoay (1851), 10 C. B. 665. See also Walehe v. Frovan (1853), 
8 Ex. 843. For an instance of anthority to carrj freight free, see Mercantile 
Exchange Bank v. Gladstone (1868), L. R 3 Ex. 233, 240. 

(m) Reynolds y. Jex (1865), 7 B. & S. 86. It is donbtfnl whether the master 
has anthority to make adyances to himself or ship a first charge or deduction 
from the freight payable under charter or bill of lading : GH^ y. Charleton (1857), 
26 L. J., N. S. Ex. 321. 

(n) Grant y. Norway^ Reynolds y. Jex, Mercantile Bank y. Gladstone, vide 
supra. In GravU y. Norway, signing a bill of lading for goods not on board is 
included under this head, but though this is a contract beyond the master's 
authority, there is nothing on the face of the bill of lading to show that he has 
exceeded his authority ; in the freight cases there is, and the unusual proyision 
should at once suggest inquiry. It seems best therefore to rest the case of goods 
not on board, on the absence of any contract of carriage, of which the bill of 
lading might be eyidence. 

(o) For a statement of the ^ ordinary authority of a matter " thirty years ago, see 
Grant y. Norway (1851), 10 C. B. 665, at p. 687. 

(p) See Section VII., post. 
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OF MASTER. 45 

inoreased facilities of oommxmioation have mnoh diminished tiie 
cases where, as he cannot communicate with his owners, such 
necessity arises. The law as stated, and the cases supporting it, 
must therefore be read subject to the proviso that tike position 
of the master has materially altered of late years ; the master 
has been superseded partly by the owner and partly by the 
broker, and the brokers or master's authority is usually strictly 
defined by the printed bill of lading, except in the cases where 
the captcan is *'to sign bills of lading as presented by the 
charterers without prejudice to the charter." Li these oases he is 
bound to sign any usual and ordinary bill presented to him, 
and his not doing so is a breach of the charter (g) ; but where 
the charterers are also shippers, the master cannot prejudice the 
contract in the charter by inserting exceptions in the bill of 
lading which go further tlian Uie charter (r). 

Case 1. — 0. agreed with A. to ship oranges by A.'8 ship at 4s. M, per 
box ; K, A.'b master, then signed bills of lading for oranges shipped by C. 
at Z$, 6<2. per box. Eeldy that C. was liable for freight at 4«. 6c{. and was 
not relieved by the bill of lading (s). Submitted^ that a bond fide holder for 
value of the bill of lading would only have been liable for freight at 3s. 6d., 
the rate of freight being a matter within the master's ordinary autho- 
rity (0. 

Ccue 2. — A. chartered a ship to C, at a certain freight, " the owner or 
his agent to sign bills of lading at any rate of freight, without prejudice to 
this charter." D., G.'s agent abroad, advanced money to the ship, and in 
consideration of such advance the master shipped goods from D., giving a 
bill of lading '* shipped by D., to be delivered to order or assigns, paying 
freight to D.'s agent G., as per margin." Eeldy that the master had no 
authority to make such a contract, and that A. was not bound by it 
to G., consignees of the cargo (u). 

Case 3. — A. chartered a ship to C, the master to sign bills of lading as 
presented, without prejudice to the charter. 0. shipped eoods, and pre- 
sented bills in the ordinary form, which the master refused to sign unless 
they contained the clause : *' The vessel not liable for duties on cargo, by 
non-arrival before July 1." Heldf such refusal was a breach of the 
charter (g). 

Case 4. — G. chartered a ship, ** the master to sign bills of lading at any 
rate of frei^t, and as customary at port of loading, without prejudice to 
the stipulations of the charter." The master signed and delivered to 0. 
bills of lading including an exception not in the charter. Eddy that he had 
no authority, by so doing, to vary the contract between shipper and char- 
terer; and that the shipowner was not freed from liability for loss through 
such excepted peril (r). 



(q) Jones T. Eough (1879), L. R. 5 £i. D. 115 : the clanie is discussed 
Arrispe v. Barry (Sc) (1881), 8 C. of S. Cases, 602. 
(r) Sodoconachi v. MUbum (1886), L. R. 17 Q. B. D. 816. 
(s) PickemeU y. Jauberry (1862), 8 F. & F. 217. 
(0 See Mitchell v. Soaife (1815), 4 Camp. 298 ; but see note p. 44, ante. 
(ti) Reynolds t. Jex (1865), 7 B. 6 S. 860. 
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46 SIGNATURE OF BILL OF LADING. 

Article 21. — StahUary Liability of Persons signing BiU of 

hading. 

In the hands of a consignee or indorsee for yalue ((e) the 
bill of lading is by statute (y) conclusive eyidence that the 
goods represented by it to be shipped were actually shipped, 
as against the person signing it (s;), unless either (1) the 
holder took the bill with actual notice that such goods were 
not on board ; or, (2) the signer shows that the mistake was not 
occasioned by his default, but was wholly (a) occasioned by 
the fraud of the shipper, holder, or some person under whom 
the holder claims (y). 

Note. — ^The bill of lading is not oondusive as between the 
signer and the shipper, nor as between the owner and the 
shipper (6), nor as between owner and holder for value («), 
unless the owner actually signs it. Thus, where the master 
who signs is also part owner, and sues on the bill, the statute 
applies against him {x). But in all these cases, the statements 
in the bifl of lading are frimA fade evidence, which the person 
disputing them must disprove (c). Master and broker obtain 
some protection from Ihe clause *' weight, value and contents 
unknown " (Artide 52). 

Cue.— F. shipped on board A.'s ship seveDty and seventy-five quarters 
of wheat, and received two bills of lading signed bv E., A.'8 master ; F. in- 
dorsed these bills to I. F. then by fraud induced E. to sign anoUier bill 
for 145 quarters, which he indorsed to H. Submitted (d), that H. would 
have had no action against E., if he had delivered the wheat to I. under 
the first bilL 

Article 22.— Through Bills of Lading. 

A ^ through bill of lading " is one made for the carriage 
of goods from one place to another by several shipowners or 
railway companies. 

(x) Meyer v. Drener (1864), 16 C. B., N. S. 646. 

(y) 18 & 19 Vict, c 111, s. 3 (1855): see Appendix III,, post 

(z) Formerly almost always the master, but now the broker nsoallj signs bills 
for steamships : Hayn v. Culliford (1878), L. R. 3 C. P. D. 410. 

(a) Mistake or negligence of the master, not fraudulent, will not enable the in- 
dorser to sue, if there has been fraud either of the shipper, his agent, or his vendor : 
Valieri v. Boyland (1866\ L. R. 1 C. P. 382. See also Pyman v. Bvrt (1884^ 
1 C. & £. 207, where the master's signature was obtained by pressure of the 
shipper's clerk. 

(6) Baiee v. Ibdcf (1831), 1 M. & R. 106. 

(c) McLean r. Fleming (1871), L. R. 2 Sc App. 128; Jeesel t. Bath (1867), 
L. R. 2 Ex. 267 ; Grant v. Norway (1851), 10 C. B. 665. 

(d) On authority of Hyklberety v. Ward (1863), 8 Ex. 320, which see. 
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THROUGH BILL OF LADING, 47 

The contract in such bill of lading to carry tot the whole 
distance is one contract made with the company signing and 
delivering the bill of lading {e), and.in the absence of express 
proyisions that company would be liable for loss occurring on 
any part of the journey (/). 

The freight also, if paid in advance, is usually payable for 
the whole journey, and should the goods be lost on one of 
the stages, the shipper is not entitled to a fro rata return of 
the freight for other stages, as if the consideration had 
failed (g). 

8emble, that the companies, other than the company which 
signs and delivers the bill of lading, are not liable on the 
contract of carriage contained in such bill of lading, unless 
the signing company had authority to act in their behalf (A), 
or its action was afterwards ratified by them. But they will 
be liable as carriers for goods shipped on board their ships, 
or to an action of tort for negligent dealings with such 
goods (t). 

Note. — The through bill of lading sometimes incorporates 
the provisions of another bill of lading of one of the carrying 
companies ; e. g., " All responsibility of the 0. line is to oease 
on transhipment at Y., or on delivery of goods to the agents of 
the U. line at Y. for the purpose of tran^pment, which com- 
pany shall then be alone responsible on the terms of their bill 
of lading for i^e intercolonial trade." In some cases where the 
bulk of the carriage is done by one company, but goods are col- 
lected at foreign or out-ports before the commencement of the 

(e) G. W, R. V. Blahe (1862), 7 H. & N. 987 ; Thomca v. Rhymney R, Co, 
(1871), L. R. 6 Q. B. 266 ; Bristol 4r Exeter Co. v. ColliM (1859), 7 H. L. C. 194 : 
Webber v. G, W. R, (1865), 34 L. J. Ex. 170. 

(/) Bach an express provision usually exists; e.g,f ''when any of the several 
companies connected with the transit of the goods shall have delivered the goods 
or any of them, to anv other carrier to be transported to their destination, its 
liability shall cease altogether, such company being liable only for such loss or 
damage as may occur while the goods are in its possession, and for which it is 
legally liable. On its effects, see Fowlea v. G. W. R, (1852), 7 Ex. 699. 

(g) Greeves v. West India Co, (1870), 22 L. T. 615. The case is frequently 
expressly provided for by the clause, *' freight to be considered earned, ship lost or 
not lost, at any stage of the entire transit." 

(h) Such authority must be a question of fact in each case. It will not be 
proved by a statement in the bill of lading that the signing company signs as 
their agent, though such statement, if false, may subject the signing company to 
an action for misrepresentation of authority. The companies concerned will pro- 
bably always acknowledge the through bill of lading, and claim its protection. 

(0 Self V. L, B, ^ 3, C. R, (1880), 42 L. T. 173; Foulkes v. M. D, R, Co. 
(1879), L. R. 4 C. P. D. 267. 
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48 TSBOUGE BILL OF LADING: 

engagement, or delivered at foreign or ont-ports on its termina- 
tion, clauses like the following are used : — 

'* Goods shipped at foreign or outports may be conveyed to 
London by steamer ^ rail, craft, sailing vessel, and thence by 

rail to Southampton, or by steamer, craft, ^ sailing vessel to 
Southampton direct, always at merchant's risk, but ship's 
expense. 

'* Cargo deliverable at foreign or outports will be landed or 
conveyed by rail, ^ craft, steamer, sailing vessel, to port of 
destination, at merchant's risk throughout. Freight will be 
chargeable at the highest rate of exchsmge current in London." 

Another clause is : *' That any loss, damage, or detention of 
ffoods in this through bill of lading for which the carrier is 
fiable must be claim^ against the party only in whose posses- 
sion the goods were when the loss, damage, or detention 
occurred. These through goods are also subject to all condi- 
tions of the company or companies which assist in their convey- 
ance ; and all the provisions and conditions of this through bill 
of lading apply to said carriers and shipowners respectively. 
This bill of Lading is also subject to all tiie conditions in the 
ordinary receipts given by each company respectively over 
whose line the goods carried by this bill of lading pass to their 
destination." 

For discussion of a through bill of lading for sea and land 
carriage, see Moore v. Harris (jk). 

Who may sue and be sued for negligent carriage of goods : see 
Articles 92, 93. 

Who may sue in rem^ under the Admiralty Jurisdiction Act; see 
Article 77. 

Who may sue and he sued for freight : see Articles 148, 149. 

Who may sue and he sued for general aioerage contributions : see 
Articles 118, 119. 

Who may sue and he sued for demurrage : see Articles 134, 135. 



(*) (1876), L. R. 1 App. C. 318. 
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SECTION III. 

Representations and Undertakings in the Contract. 

Article 23. — BqpresenkUiona and Conditions Precedent. 

Kepresentations made in connection with a charter are 
either : — 

(1.) embodied in the charterparty. 
(2.) not embodied in the charterparty. 

Kepresentations not embodied in the charter may be 
material in civil cases, either as estopping the party making 
them from denying their truth, or as rendering the contract 
voidable at the instance of the party relying on them, if they 
are false and fraudulent (a). 

Eepresentations embodied in the charter are either of 
&cts as then existing, as of the then position of the ship, or 
of her class on the register; or are promises for the future, 
as that a ship will be ready to load by a given day. 

Such representations are either : — 

L Conditions Precedent, to be regarded as essential parts 
of the contract, which is conditional on their truth. Their 
breach therefore entitles the other party to repudiate the 
charter, or 

U. Terms of the Contract which one party has promised to 
be true. Their breach only gives rise to an action for 
damages, for their truth is not of such importance to the 
contract that their falsehood should destroy the ground of 
agreement between the parties (6). 

The breach of a condition precedent being waived by one 
party in so far that he does not repudiate the contract 



(a) See judgment of Stephen, J., in Alderson v. Maddison (1880), L. R. 5 Ex. D. 
293 : dbcussed in Pollock on Contracts, 4th ed., pp. 484, et seq. 
(6) Behn v. Bumess (1863), 3 B. & S. 751 (Ex. Ch.). 



E 
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50 CONDITIONS 

converts the condition precedent into a simple term of the 
contract, its breach giving an action for damages. 

If the party claiming to repudiate for breach of a condition 
precedent, has already after knowledge of the breach received 
substantial benefit under the contract, for which he will give 
no equivalent if he is allowed to repudiate the contract^ he 
will not be entitled to repudiate, but will only have an action 
for damages (c). 

It is for the Court to determine whether a representation 
is a condition precedent, the jury finding the surrounding 
circumstances, &om which the intention of the parties to the 
charter can be inferred {d). 

Note. — ^It is unusual to have any dispute about conditions 
precedent in a bill of lading : (I) because such disputes usually 
arise when the ship has sailed, and the shipper has no oppor- 
tunity of reclaiming his goods ; and (2) because statements in a 
bill of lading are rarely important to original shippers. It is 
submitted that the description of the yessef in the bill of lading, 
and any statement as to her destination or route, probably also 
any statement as to her date of sailing on shipping cards are, if 
insisted upon, conditions precedent (e), and that substantial in- 
accuracies in these matters, if discovered before the ship sails, 
would entitle the shipper to require his goods back, free of 
freight and expenses. 

In Fraser v. Telegraph Co.{f)A statement in the bill of lading, 
" shipped on board the steamship 5., from X. to Z.," was hem 
to constitute a contract that the goods should be carried by a 
vessel whose principal motive power was steam : the ship was a 
sailing vessel with an auxiliary screw, and made the voyage 
entirely under sail. Held, that the contract was broken. SemMe, 
that if the shipper had discovered the character of the ship and 
her intended mode of progress, after he shipped the goods, but 
before she sailed, he could have demanded his goods back, free 
from freight and expenses, on failure of a condition precedent. 

Ca$e 1. — A ship was chartered on October 19 as "the 8, now in the 
•rt of Amsterdam . . . should with all possible des|)atch proceed to 
ewport and there load." On October 15 the S. was at Dieppe, sixty- 



£ 



(c) Behn v. Bumess, vide supra; OhUen v. Drummond (1785)» 4 Dongl. 356 ; 
ffavelock V. Geddea (1809), 10 East, 555 ; Graves r. Legg (1854), 9 Ex. 709, 716 ; 
Pust V. Dovoie (1864), 5 B.& S. 20 ; Mc Andrew y. Chappie (1866), L. R. 1 C. P. 643. 

{d) Behn v. Bumess, vide supra ; Oppenheim v. Fraser (1876), 34 L. T. 524. 

(e) See Peel v. Price (1815), 4 Camp. 243, where the shipowner, after deliver- 
ing a card giving destination, Z. bv way of V., subsequently altered it to Y. by 
way of Z,y and it was held that he was bound to give specific notice of the 
alteration to each shipper under the first card. 

(/) (1872), 7 L. R. Q. B. 566. 
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two miles from Amsterdam, and could have arrived there in twelve hours, 
but, owing to contrary winds and absence of steam-power, she did not arrive 
at Amsterdam till the 23rd. She discharged as quickly as posFible, and 
reached Newport on December 1. The charterers refused to load. HM^ 
that it was for the judge to construe this contract and decide as to the 
materiality of its statements, being influenced not only by its language, 
but also by the circumstances under which, and the purposes for which, it 
was entered into, which circumstances and purposes were to be found by 
the jury. That in this cfu^e the evidence shewed that the time of the 
ship's arrival to load was an essential fact for the charterer to know, and 
that the position of the ship at the time of entering into the charter was 
the only deOum from which the charterer could calculate the time of the 
ship's arrival. That the truth of the words " now in the port of A." was, 
therefore, a condition precedent to the obligation of the charter, and their 
untruth entitled the charterer to repudiate it (g). 

Cfase 2. — ^A contract was made for the sale of such rice as may arrive by 
the ship 8, ** now at Rangoon." The ship was not then at Rangoon, and 
the buyers repudiated the contract. Held, that evidence that the presence 
of ship and cargo at Rangoon was of vital importance to the p^ies, as 
the prohibition of the export of rice from Rangoon was expectea in conse- 
quence of famine in India, was admissible. Per BlacJcfmm, J, : ** It is 
never a fact to go to the jury what the words of a contract mean, but it is a 
fact to go to them under what circumstances are they made, and to what 
do they relate ;" and the contract must be construed by the judge in con- 
nection with the findings of the jury on these points (A). 

Case 3. — A ship was chartered for twelve months certain, from Decem- 
ber 24 ; and the owner covenanted that the ship should be at his expense 
forthwith made seaworthy for a voyage of twelve months and kept sea- 
worthy during the voyage. She was not in fact seaworthy, but the 
charterer empk>yed her for several months. Held, that under the circimi- 
stances, seaworthiness was not a condition precedent to the payment of 
freight (i). 

Ocue 4. — ^A ship was chartered at a freight of £1500, on condition of 
her taking a cargo of not less than 1000 tons of weight and measurement ; 
she could not carry such a car$i;o ; but the charterers loaded a cargo and 
the ship sailed with it. Hddy that even if the condition was broken, it was 
only under the circumstances a ground for damages and not a condition 
precedent (J), 

Case 5. — ^A ship was chartered to proceed to a safe port near Cape Town. 
The charterer did not name a port, but offered to send a supercargo with 
the ship to do so. Held, that his naming a port was a condition precedent 
to the obligation of the shipowner to commence the voyage (k). 

Case 6. — ^A ship was chartered to be ready on or before November 10, 
or charterers to have the option of cancellins; the agreement Heid, that 
such readiness was a condition precedent to the charter. 

The charter also contained a clause that the captain should attend daily 
at the broker's office to sign bills of lading. Eeid, that such daily attend- 
ance was not a condition precedent to obligation under the charter (I). 

(g) Behn v. Burness (1863), 3 B. & S. 751. 

(A) Oppenheim v. Fraaer (187«), 34 L. T. 524. See also Gorrissen v. Perrm 
(1857), 2 C. B., N. S. 681. 

(0 Bavehck v. Oeddea (1809), 10 East, 555. 

if) Fust y. Dowie (1864), 5 B. & S. 20. 

(A) Roe V. ffackett (1844), 12 M. & W. 724. See also Ohlsen v. Drummond 
(1785), 4 Dougl. 356; Bradford v. WUliams (1872), L. R. 7 Ex. 259. 

(0 Seeger v. Duthie (1860), 8 C. B., N. S. 45. 

E 2 
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Article 24. — Ship's Class on the Begister.^ 

A statement in the charter of the ship's class on the 
register amounts only to a condition precedent that the ship 
at the time of making the charter is actually so classed (m) 
and not that she is rightly so classed (n), or that she will 
continue to be so classed during the term of the charter- 
party (o). 

' Case 1. — ^A ship was cbartered as the " A 1 British brig, 8. of LiverpooL" 
ffMj a condition precedent to the charter that at the time of its making 
the ship was classed A 1 at Lloyd's (m). 

Case 2. — On September 4, a shjip was chartered as '' A li record of 
American and foreign shipping book ... the ship 8. newly classed as 
above." At that date the statement was correct. On November 13 she 
arrived at New Orleans to receive her cargo, and on November 25 her 
classification was cancelled for unseaworthiness (p). Betd, that the state- 
ment was only a warranty of the ship's being so classed at the making of 
the charter, and was not a continuing warranty of her being rightly in 
such class, or remaining so classed (w). 

Case 3. — ^A ship was chartered as ** the good ship 8. A 1." During her 
voyage she ran on her letter. Hddf to amount to a warranty of her class 
at Lloyd's at the time of her charter, but not to a warranty that she should 
oimtinue of that class during the charter, or that the owners would omit no 
act necessary to retain her in that class. 



Article 25. — Ship's Tonnage. 



A variation from the ship's tonnage as named in the 
charter will not be a breach of a condition precedent, unless 
the jury find the difference unreasonably great, or such as 
to be of material importance to the contract (q). 

Note, — The charterer will be bound to load a full cargo, and 
not merely the number of tons stated in the charter as the ship's 



(m) Bouth V Macmilkm (1863), 2 H. & C. 750. 

(n) French v. Netogass (1878), 3 C. P. D. 163. 

(o) ffurst V. Uaborne (1856), 18 C. B. 144, approved in I^ench v. Newgasf, vide 
supra. 

(p) The charterer could throw up the charter for unseaworthiness, if it could 
not be remedied within a reasonable time. See Article 29, post 

(q) So held in Barker v. Wwuf/e (18.^6), 6 E. & B. 675, where the chartered ton- 
nage was from 180 to 200 tons, the actual tonnage 258 tons; and Oibbs t. Grey 
(1857), 2 H. & N. 22, where the difference was between 470 and 350 tons. 
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PRECEDENT. 53 

capacity (r) : bnt where the charter is to load a cargo of a 
named number of tons, which is less than the capacity of the 
ship, the charterer is only bound to load a reasonable amount 
beyond the stated capacity («). See Article 46, sub. 



Article 26. — 8hip*9 Name and National Character. 

Substantial accuracy in the name of the vessel will be a 
coudition precedent. 

The national character of the vessel as stated in the 
charter may be a condition precedent ; e.g.^ in time of war, 
when neutrality is an important circumstance {t). But a 
warranty of national character cannot be inferred from the 
mere name of the ship, and has been held, in policies of 
insurance, only to refer to the time of the execution of the 
charter, and not to be a warranty continuing during the 
currency of the charter {u). 



Article 27. — Whereahout$ of Ship and Time of Sailing. 

A statement of the position of the ship at the time of 
making the charter {x\ or that she will be at a certain place 
by a certain day (y), or that she will be ready to receive 
cargo by a certain day («), or that she will sail on her voyage 
by a certain day (a), is usually a condition precedent to 



(r) Thomas v. Clark (1818), 2 Stark. 452 ; Hunter v. Fry (1819), 2 B. & Aid. 
421. 

(«) Morri» t. Lwison (1876), L. R. 1 C. P. D. 155. In this case a margin of 
3 per cent, was allowed : in Alcock v. Leeuw (1884), 1 C. & E. 98, a margin of 
10 per cent, either way was allowed Now (1886) a cargo of so many tons " or 
thereabonts," is taken to allow a margin of 5 per cent, either way. 

(0 Behn V. Biinten (1863), 3 B & S. 751, at p. 757. 

(ti) Amoold on Insurance, 5th ed., p. 589 ; Baring t. Christie (1804), 5 East, 
398 ; Denit t. 8mUh (1868), L. R. 4 Q. B. 414. 

(ar) Behn v. Bumete (1863), 3 B. & S. 751 ; OUive ▼. Booker (1847), 1 Ei. 416 ; 
Oppenheim v. Fraeer (1876), 34 L. T. 524. 

0/) Corklvng v. Maeaey (1873), L. R. 8 C. P. 395. 

(;») OUver t. Fielden (1849), 4 Exch. 135 ; Seeger v. Ihiihk (I860), 8 C. B., N. S. 
45 ; Shad/orth v. ffiggin (1813). 3 Camp. 385. 

(a) Olahdm v. Hays (1841), 2 M. & G. 257 ; Van Baggen v. Baines (1854^ 
9 Ex. 523 ; Deffel t. Brockelbank (1817), 4 Price, 36. 
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54 CONDITIONS PRECEDENT, 

obligations under the charter* The &et that the breadi of 
such a condition precedent results from perils excepted in the 
charter will not prevent its being a condition precedent (&). 

A statement that a ship will proceed or sail or load with 
all conyenient speed is not a condition precedent, unless the 
delay frustrates the commercial purpose of the voyage (c). 

Case 1. — Behn v. Bumess (d), vide ante, p. 61, caae 1, 

Ccue 2. — A ship was chartered "now at sea, having sailed three weeks 
ago," to sail to X. and there load a cargo. The ship had not in fact 
'^ sailed three weeks ago/' ffeldf the statement was a condition pre- 
cedent, and its breach entitled the charterer to throw op the charter (e). 

Case 3. — A ship was chartered '* expected to be at X. about the 15th 
December . • . shall with all convenient speed sail to X.** 11ie ship was 
in fact then on such a voyage that she could not complete it and be at X. 
by December 15. Mdd, that the charterer was entitled to throw up the 
charter (/). 

Case 4. — ^A ship was chartered " now on the stocks, and ready to receive 
car^o in all May.** ffddy a condition precedent (a). 

Case 5. — A ship was chartered ** to proceed to A., the vessel to sail from 
Y. on or before the 4th of February.'* Bddf a condition precedent (h). 

Case 6. — Charter to proceed to X., ** and on arrival there to load and to 
sail with June convoy, provided she arrived out and was ready to load sixty- 
five running days previous to the sailing of such convoy." The ship was 
not ready to load sixty-five days before Sie June convoy. Held, the breach 
only absolved her from sailing with the June convoy, and did not free her 
altogether from her obligation to load and proceed (»). 

Case 7. — ^A ship was chartered to proceed to X. and there load ..." the 
act of Gk)d, and perils of the seas during the said voyage always excepted ; 
should the steamer not be arrived at X. free of pratique and ready to load 



(6) Smith V. Dart (1884), L. R. 14 Q. B. D. 105 ; Croockevoit v. Fletcher (1857), 
1 H. & N. 893. 

(c) Dimech v. Corlett (1858), 12 Moore P. C. 199 ; Tarrabochia v. ffickie (1856), 
1 H. & N. 183 ; McAndrew v. Chappie (1866), 1 L. R. C. P. 643; C/tpsAa/n v. 
Veriue (IS43), 5 Q. B. 265. And see Article 30, post. The common ^ cftncelling 
clause,*' by which the charterer has the option of cancelling the charter if the 
ship is not ready to load by a certain day, appears to go no farther than a claose 
" ready to load by " a certain date, compliance with which would be a condition 
precedent. The '* cancelling clause ** may be so strict as to give neither party 
an option, as in Adamson v. Netccastle Association (1879), L. R. 4 Q. B. D. 462. 

(d) Vide ante. Article 23, Case 1, p. 51 (1863), 3 B. & S. 751. Behn v. 
Bwrness (1863) came before the Exchequer Chamber as a test case to decide 
whether Oilioe v. Booker (1847), and Olaholm y. Bays (1841), or Dimech y. 
Corlett (1858), were good law, assuming them to contradict each other. The 
Court held both to be good law, treating Dimech v. Corlett as the application of 
Ollive V. Booker to a set of very special facts. Sharp y. Gibbs (1857), 1 H. & N. 
801, also turns on yery special facts. 

(e) Ollive v. Booker (1847), 1 Exch. 416. 

(/) Corkling y. Massey (1873), L. R. 8 C. P. 395. 

(g) Oliver v. Fielden (1849), 4 Exch. 135. For meaning of «* leave not later 
than all March," see Van Baggen y. Baines (1854), 9 Ex. 523. 

(A) Olaholm y. Hays (1841), 2 M. & G. 259. 

(0 Deffel V. Brockelbank (1817), 4 Price, 36. Sec also Davidson v. Gwynne 
(1810), 12 East, 381. 
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on or before December 15, the charterers to have the option of cancelling 
or confirming the charter.** Through dangers of the sea, the steamer, 
though at X., was not free of pratique by December 15, and the charterers 
cancelled. EM^ that the clause as to excepted perils did not prevent them 
from so doing (k). 

Caae 8. — A ship was chartered on February 24, from X. to Y., and 
thence to Z. The charter described her as (1) coppered A 1 of X. ; 

(2) now at anchor in this port, and contained a clause (3) that she should 
^ proceed with all convenient speed." At the execution of the charter, the 
ship (1) was not coppered and had no class on the register ; (2) was not at 
anchor in the port, being then coppered as a new vessel in dry dock ; and 

(3) did not leave X. till March 30. The charterer was at X. and knew of 
the delay, but did not repudiate the charter. EM (1) that ** A 1 coppered " 
referred to the date of sailing, and not to the date of the charter (J), 
(2) That " now at anchor in the port " was too unimportant to be made a 
condition precedent, unless it could be shown that the object of the charter 
had been frustrated by its untruth. (3) That the term ** to sail with all 
convenient speed,** though undoubtedly broken, could not be treated as a 
condition precedent (m), since the charterer knew of its breach, and did not 
throw up the charter (n). 

Ccue 9. — A ship was chartered on March 15, the charter reciting that it 
was executed on February 6, and containing the clause '* that the ship 
should proceed from X., where she then lay, on or before February 12. 
Edd, if the clause had been possible to have been performed at the time of 
execution, it was a condition precedent, but here, when the charter was 
executed, the stipulation had become impossible and therefore nugatory, 
and not a condition precedent (o). 



Article 28. — Conditions implied in the Contract. 

In all contracts for the carriage of goods by sea, there are 
impliedy in the absence of express stipulation to the contrary^ 
the following undertakings by the shipowner or carrier : — 

(1.) That his ship is seaworthy (p). 

(k) Smith v. Dart (1884), 14 Q. B. D. 105. See also Croocheicit v. FUtcher 
(1857), 1 H. & N. 893. The excepted perils would protect the shipowner from 
an action by the charterer. 

(J) No opinion was expressed as to whether it was a condition precedent. The 
class on the register would certainly be so : whether ** coppering ** was so or not, 
would probably depend on the nature and length of the voyage. 

(m) It would have been otherwise had there been a named day : Olltoe t. Booker ; 
Ohholm y. Bays, vide supra; or if the delay had frustrated the commercial 
adrenture : Jackson v. Union Marine Insttrance Company (1874), L. R. 10 C. P. 
125. And see Article 30, post. 

(n) Dimech v. Corlett (1858), 12 Moore P. C. 199. Commented on in Behn t. 
Bumess (1863), 3 B. & S. 751, 760. 

(o) Ball V. Cazenove (1804), 4 East, 477. See also Dixon v. Beriot (1862), 
2 F. & F. 760; but per contra Parke, B., in Oltive t. Booker (1847), 1 Exch. 416. 
** The averment of the fact that the charterer knew of the inaccuracy of the charter 
at the time of signing it was immaterial.'' 

(p) Steel V. State Line 8S. Co, (1877), L. R. 3 App. C. 72, et vide svb. 
Article 29. 
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(2.) That his ship shall commence and carry out the 
voyage contracted for with reasonable diligence (j). 

(3.) That his ship shall carry out the voyage contracted 
for without unnecessary deviation (r). 

Such breaches of these undertakings as defeat the com- 
mercial purpose of the voyage will justify the hirer of the 
ship or the owner of the goods carried, in repudiating the 
contract to carry (j). Such breaches as do not defeat the 
commercial purpose of the voyage will give rise to an action 
for damages (s). The exceptions in a charter or bill of 
lading do not prevent the application of any of these under- 
takingSy unless they are clearly intended so to do {t). 



Article 29. — Undertaking of Seaworihiness. 

A shipowner by contracting to carry goods in a ship, in 
the absence of express stipulation {u) impliedly undertakes 
that his ship is seaworthy (v). 

The seaworthiness required is relative to the particular 
voyage contracted for, being different for summer or for 
winter voyages, for river and lake, or for sea navigation (a?), 
and varies with the particular cargo contracted to be 
carried (y). 

The undertaking is not merely that the shipowner will do 
and has done his best to make the ship fit, but that the 
ship really is fit to undergo the perils of the sea and other 



(q) Jackson t. Union Marine Insurance Co, (1874), L. R. 10 C. P. 125, et vide 
sub. Article 30. 

(r) Scaramanga v. Stamp (1880), L. R. 5 C. P. D. 295, et vide sub. Articles 99, 
100. 

(a) Clipsham, t. Vertue (1843), 5 Q. B. 265. 

(0 The Glenfruin (1885X 10 P. D. 103 ; amith t. DaH (1884), L. R. 14 Q. B. D. 
105. 

(tt) See note, post, p. 60. 

(tj) Steel V. State Line Steamship Co, (1877), L. R. 3 App. C. 72 ; 7%<f Mara- 
thon (1879), 40 L. T. 163; Cohn v. Davidson (1877), L. R. 2 Q. B. D. 455 ; Kopi- 
toff V. Wilson (1876), L. R. 1 Q. B. D. 377 ; Lyon v. MelU (1804), 5 East, 428. 

(a?) DanieU v. Barris (1874), L. R. 10 C. P. 1 ; Annen v. Woodman (1810), 
3 Taunt. 299. 

(y) Stanton v. Richardson (1875), 45 L J 78 (H. L.); TattersaU v. National 
Steamship Co. (1884), L. R. 12 Q. B« D. 297 ; The Marathon^ vide supra. 
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incidental risks to which she mimt of necessity be exposed in 
the course of the voyage {z). 

This seaworthiness must exist not only at the commen(*e- 
ment of loading, but also at the time of sailing from the 
port of loading, and it then includes an undertaking that the 
stowage is fit and proper for the proposed voyage (a). 

If the charterer or shipper discovers the unseaworthiness 
before commencing the voyage, and the ship cawinot be made 
seaworthy in a time which it is reasonable, under the circum- 
stances, that the charterer or shipper should wait, he may 
throw up the contract of hire or carriage (6). 

If unseaworthiness arises in the course of the voyage, and 
the shipowner has an opportunity to repair it, he is bound to 
repair before proceeding on the voyage, but cannot require 
the charterer or shipper to wait more than a reasonable time 
for that purpose (c). 

The shipowner will be liable in damages for loss caused 
by : (1) unseaworthiness at starting, unless he is expressly 
protected from such liability by exceptions in the charter 
or bill of lading {d) ; (2) unseaworthiness on the voyage, 
not covered by exceptions, even though he has no opportunity 
to repair it; (3) unseaworthiness on the voyage, though 
covered by exceptions, which he has an opportunity to 
repair, if he proceed without repairing (e). 

This implied undertaking arises not from the shipowner's 
position as a common carrier, but from his acting as a 
shipowner (/). 

Note 1. — In time policies of insurance there is no implied 

{z) Steel y. State Line Co., vide supra, at p. 86 ; I7te Qknfrwin (1885), L. R. 
10 P. D. 103. 

!a) Cohn t. Davidson (1877), vide supra. 
6) Stanton v. Bichardson (1875), 45 L. J. (H. L) 78; TuUy v. Bowling 
(1877), L B. 2 Q. B. D. 182. 

(c) Worms v. Storey (1855), 11 Ex. 427 ; The Bona (1884), 51 L T. 28. 

(d) For cases where exceptions did not protect him, see The Glen/ruin (1885), 
10 P. D. 103 ; The Undaunted (1886), 11 P. D. 46. See note, post, p. 

(jB) Worms V. Storey, vide supra, 

(J) Kopitoff V. Wilson (1876), 1 Q. B. D. 377. A tug owner also impliedly 
contracts that his tug is properly equipped and supplied with coals : The Un- 
daunted (1886), 11 P. D. 46. But see Bobertson v. Amazon Tug Co. (1881), 
L R. 7 Q. B. D. 598, negativing an implied contract of efficiency, where the tug 
is named ; the facts there, however, were very unusuaL 
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warranty of inUial seaworthiDess (^) owing to the hardship of 
requiring the shipowner to undertake that his yessel is sea- 
worthy at a time when she is at sea bejond his oontrol, a time 
at whioh such polioies frequently begin to run. There is also 
the difficulty of deoidinff what constitutes seaworthiness for a 
definite time, but for unknown voyages. These considerations 
do not apply so strongly to time charters, which usually, though 
not always, commence with the vessel's starting from port for 
a known voyage. A time charter, therefore, includes an under- 
taking of seaworthiness at the beginning of the time. Where 
several voyages are included in the charter, special provisions 
are frequently inserted (A). In the absence of such provisions, 
the owner must be held to undertake that his ship is seaworthy 
on leaving each place where he has an opportunity to repair 
unseaworuiiness (i). 

Note 2. — Seaworthy : that the ship should be in a condition to 
encounter whatever perils a ship of that kind and laden in that 
way might be fairly expected to encounter in making such a 
voyage at such a time of year. Thus, the ship must be properly 
ballasted and dunnaged (Tc). A ship chartered to carry gun- 
powder must have the magazine required by the Board of Trade 
regtdations. The shipowner must provide the ship with all 
necessary documents for the voyage (I); but in Wilson v. 
Bankin (m), the certificate of the port of loading as to stowage, 
the absence of which did not increase the risk of the voyage, 
or afiect the admissibility of the ship at her port of discharge, 
was held not an essential to seaworthiness. 

Ckue 1. — F. shipped goods under a bill of lading, which excepted 
^ perils whether or not arisine from negligence of A.^ servants, risk of 
craft or hull, or any dapaage thereto, &C.'' Seawater entered through the 
negligence of some of the crew in leaving a lower port insuflBciently 
iieu^ned. Held^ that if this were so at the beginning of the voyage the 
ship was then unseaworthy, and the exceptions of the bill of lading (Sd not 
protect the shipowner, as they do not apply till the voyajre has b^un (n). 
That such a bill of lading contained an implied undertaking that the ship 
was at the time of its departure, reasonably fit for accomplishing the 
services which the shipowner engages to perform (o). 

Case 2. — ^A ship was chartered to proceed to a wharf in the river X., 



85 



d) Gibson V. Small (1853). 4 H. L C. 353. 

(h) See Ripley v. Scaife (1826), 5 B. & C. 167 ; Havekck v. Geddea (1809), 10 
East, 555. 

(0 Worms V. Storey (1855), 11 Ex. 427 ; The Bona (1884), 51 L. T. 28. 

\k) Ftd^ Article 49. 

(0 Levy V. CosterUm (1816), 4 Camp. 389 ; DuHon v. Powks (1861), 30 L J., 
N. S. Q. B. 169. 

(m) (1865),L. R. 1 Q. B. 162. 

(n) Id charters, both the carrying voyage, and the chartered voyage, which 
need not coincide with the carrying voyage; in bills of lading, the carrying 
voyage : Hudmm v. HiU (1874), 43 L. J. 0. P. 273; Barker y. McAndrew (18651 
18 C. B., N. S. 759. 

(o) Steel v. State Line Steamship Co. (1877), L. R. 3 App. C. 72. 
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and there take on board a cargo, and proceed to Z. She was seaworthy 
when she began to load, but unseaworthy when she put to sea. ffdd^ 
that the owner undertakes that the ship shall be seaworthy for the 
intended voyage at the time of her sailing on it. That what is seaworthi^ 
neas for loading in harbour may be unseaworthiness for the voyage. That 
the ship may be without any breach of the undertaking, unseaworthy for 
the voyage while in port, if she is seaworthy for loading, but will break 
the undertaking, if she leaves port in tJ)at condition (j>). 

Case 3. — A ship was chartered to proceed to the Kast Indies and take 
on board a cargo of, inter alia, wet sugar. The ship was seaworthy for 
any cargo except wet sugar, for which she had not pimips of sufficient 
capacity. Eddf that the charter implied an undertaking that the ship 
was fit to carry wet sugar, and that, as the ship could not be made fit 
without a delay imreasonable under t^e circumstances of the contract, the 
charterer was justified in throwing up the charter (q). 

Case 4. — A ship was chartered on March 4, " for twelve months, for as 
many consecutive voyages as the said ship can enter upon after comple-^ 
tion of the present voyage " from X. to Z. When the snip had completed 
that voyage, she was found to be unseaworth v, and the necessary repairs 
delayed her for two months. 1 he charterer tnrew up the charter. Held, 
by the whole Court, that he was justified. By Brett, J,, on the ground 
that the ship was not reasonably fit for the purpose for which she was 
chartered, and could not be made fit within any time which would not 
have frustrated the object of the adventure (r). By the rest of the 
Court (s) on the ground that time was of the essence of the contract, and 
that the charterer was not bound to accept the ship for a time shorter 
than or substantially different from that which he had contracted for {t). 

Case 5. — F. shipped cattle under a bill of lading agreeing that the 
shipowner was not "liable for accidents, disease or mortality, and under no 
circumstances for more than £5 per animal. The ship, after carrying a 
cargo of cattle on a previous voyage, was improperly cleaned, and F.'s 
catde took foot and mouth disease. Beld, there was a duty on the ship- 
owner to have the ship reasonably fit for the carriage of the goods he had 
contracted for, and that, such duty being neglected, the lunitations of 
liability did not apply (u\ 

Case 6. — ^A ship was chartered '' then being tight, staunch and strong," 
to proceed from X. to Z., '' all other unavoi<£ible (x) hindrances, dangers 
ana accidents of the seas excepted.*' She was seaworthy when she 
started, but became unseaworthy by excepted perils during the voyage, and 



(p) Cohn V. Dacidaon (1877), 2 Q. B. D. 455 ; in Kopitoff v. Wilson (1876), 
L. R. 1 Q. B. D. 377, in which armour plates broke loose from their stowage and 
snnk the ship, the question left to the jury was : ** Was the ship at the time of 
sailing in a state, as regards the receiving and stowing of the plates, reasonably 
fit to encounter the ordinary perils that might be expected at a voyage at that 
season ? " 

(q) Stanion v. Richardson (1875), 45 L. J. (H. L.) 78. 

(r) It seems that this is more in accord with principle than the other view ; if 
time were of the essence of the contract, one day's delay would free the charterer, 
but the Court recognise the other position in the phrase '* a substantially different 
time." 

(s) Mellish, L.J., Amphlett, J.A., Kelly, C.B. 

(0 Tally V. Howling (1877), L. R. 2 Q. B. D. 182. 

(tt) TatUrscUl v. National 8. 8. Co, (1884), L. R. 12 Q. B. D. 297. 

(x) 27natx>tda6fe= Unavoidable by ordinary despatch and diligence. Granger v. 
Dent (1829), M. & M. 475. 
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piit into a port, where she oould have been repaired. She proceeded to 
sea without repairs. Edd^ that she was not bound to repair or to 
proceed, but if she wished to proceed, she must repair, and that the owner 
was liable for damage on the further voyage, caused by the unseaworthi- 
ness of his vessel (y). 

Case 7. — A vessel was damaged while on her voyage by decks straining, 
and the master, having an opportunity to repair, proceeded without 
caulking the decks. In consequence the cargo was damaged. Eddy that 
the shipowner was liable for such damage (z). 

Case 8. — A ship, chartered to carry tea, carried antimony as ballast. 
The charterers, alleging that the fumes of antimony were prejudicial to 
tea, refused to load. Antimony in fact was not prejudicial to tea. EeLd^ 
that, the ship being in fact fit to carry the cargo, the fact that there was 
a general belief that it was unfit was no defence to the charterer (a). 

Note. — ^It is not now nnnsual to find in bills of ladine a clause 
limiting this undertaking to one that due diligence has been 
nsed to make the ship seaworthy : e.g.^ " AJl the above excep- 
tions are conditional on the ship being seaworthy when she 
sails on the voyage, but any latent delects in the machinery 
shall not be considered unseaworthiness, provided the same do 
not result from want of due diligence of the owners, or any of 
them, or the ship's husband or mana^r ;" or *' It is expressly 
declared that the company are not hable for loss or damage 
occasioned by any defects whatsoever in the hull, machinery, 
or equipment of this vessel . . . whether such defects existed 
before the commencement of or arose or developed during the 
voyage, provided all reasonable means have been taken to make 
the vessel seaworthy " (h). 

A common Liverpool exception is " unseaworthiness of the 
vessel at the commencement of the voyage, jprovided all reason- 
able means have been taken to provide against the same." A 
few bills go so far as even to negative liability even for unsea- 
worthiness caused by negligence, e.g.^ *' In accepting this bill of 
lading the shipper expressly agrees that the steamer is sea- 
worthy and reasonably fit for the carriage of the cargo herein 
contracted to be carried (c), at the time of starting on the 
voyage, and under no circumstances is such seaworthiness or 
fitness to be questioned ;" and, again, " not liable for act, neelect, 
or default of any person or persons in providing, denpatcMng, 
and navigating tiie ship." 



(y) Worms v. Storey (1855), 11 Ex. 427. 

(z) The Bona (1884), 51 L. T. 28. 

(a) Ibwse v. Henderaon (1850), 4 Ex. 890. 

(6) These two exceptions bear the mark of The Glenfritm (1885), L. R. 10 P. D. 
103. 

(c) This bears the mark of TattersaU v. National 8,8. Co. (1884), L. R. 12 
Q. B. D. 297. 
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Article 30. — Undertaking of reasonable Despatch. 

The shipowner impliedly undertftkes that his vessel shall 
be ready to commence the voyage agreed upon, and to load 
the cargo to be carried, and shall proceed upon and complete 
the voyage agreed upon, in a time which is reasonable having 
regard to the charterer's or shipper's voyage or adventure (d), 
i.6., in such a time that in a commercial sense the commercial 
speculation entered into can be carried out (e). 

If this implied undertaking is rendered impossible of per- 
formance by obstacles not known to the parties when they 
entered on the charter (/), and wliich cannot be removed 
within a reasonable time as defined above, the charterer or 
shipowner may throw up the charter (gi) ; the shipowner or 
shipper may repudiate the contract contained in the bill of 
lading (A). 

If the obstacle to performance is one of the excepted perils, 
no action will lie against either party for the failure to per- 
form the contract. If the obstacle is not covered by the 
exceptions, an action will lie against the party failing to 
perform the contract. 

If the delay, though unreasonable, is not such as to frustrate 
the commercial purpose of the adventure, it will be a ground 
for an action for damages, but will not justify the repudiation 
of the charter (t). 

Case 1. — A ship was chartered in November, 1871, to proceed with all 
possible despatch, dangers and accidents of navigation excepted, from 
Liverpool to Newport, and there load iron for San Francisco. She sailed 
from L. for N. on January 2, 1872, and stranded on the way on January 3. 
The repairs required took till the end of August. On February 15, the 



(d) Jackson v. Union Marine Insurance Co, (1874), L. R. 10 C. P. 125 ; TuUy 
Y. Howling (1877), L. R. 2 Q. B. D. 182, dicta of Judges in Rankin y. Potter (1872;^ 
L. R. 6 H. L. 83 ; McAndrew v. Adams (18U\ 1 Bmg. N. C. 29 ; Fowler y. Knoop 
(1878), L. R. 4 Q. B. D. 299 (unloading). See also Donaldson v. Little (1882), 10 
C. of S. Cases 413 ; Mackenzie v. Liddell (1883), ibid, 705 (Sc,) 

(e) See note 1. 

(f) Medeiros v. Hill (1832), 8 Bing. 231. 

{g) Jackson v. Union Marine Insurance Co. (1874), vide supra ; Oeipel v. Smith 
(1872), L. R. 7 Q. B. 404. 

(A) See note 2. 

(0 Clipsham v. Vertue (1843), 5 Q. B. 265 ; Tarrabochia v. Hickie (1856), 
1 H. & N. 183 ; McAndrew v. Chappie (1866), L. R. 1 C. P. 643. 
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charterers threw up the charter. The jury found that the time necessary 
for getting the ship off and repairing her was so long as to put an end in 
a commercial sense to the commercial speculation entered upon by the 
shipowner and charterer, ffddt that the charterer was justified under the 
circimistances in throwing up the charter, though as the delay arose from 
excepted perils he had no action against the shipowner (k). 

Case 2. — A ship was chartered to fetch ice from Norway in March, to 
be delivered in June ; owing to delay from perils of the sea she csnnot 
arrive in Norway till August, or at her final destination till November, 
Submitted ; the charterer may throw up the charter (Q. 

Gcue 3. — A ship was chartered to proceed to Z. with all convenient speed, 
with an exception of '' restraint of princes." Before anything had been 
done under the charter, the French Government declared Z. blockaded. 
Eeldf that the shipowner was only bound to wait a reasonable time for the 
removal of such an obstacle, and as it was likely to continue so long as to 
defeat the object of such a commercial adventure, the shipowner was 
justified in throwing up the charter, and in refusing to load at all, though 
the loading was not prevented by the blockade of Z. (m). 

Case 4. — A ship was chartered as " bound to Nantes," to load at Nantes 
and proceed to Z. Before proceeding to Nantes, the ship went to New- 
castle. The charterer alleged unreasonable delay, and refused to load. 
Held, that such an allegation was only a ground for an action for damages, 
and would not support a repudiation of the charter, unless it was also 
alleged that the deky frustrated the object of the voyage (n). 

Case 6. — ^A ship was chartered " with all convenient speed, having liberty 
to take an outward cargo for owner's benefit, direct on the way, to proceed 
• to X. and there load a full cargo." The ship deviated to Y. which was not 
"direct on the way" to X., and arrived at X a few days late, llie 
charterer refused to load. It was admitted th"at the object of the voyage 
was not frustrated, and the whole Court Jield, that the charterer was not 
entitled to repudiate the charter, but had his remedy in damages (o). 

Case 6.— Owing to the delay of the master of a ship, who omitted to take 
on board provisions and stores while the cargo was loading, the ship was 
detained after her loading was completed, so that the harbour froze and 
she was ice-bound for the winter. Hetd^ that the shipowners were liable 
for the damage resulting from such delay (p). 

Case 7. — A ship was chartered on October 20, to go in ballast to X., and 
bring back a cargo of fruit direct to Z. ; if the vessel did not arrive at X. 
by January 31, the charterer was to be at hberty to cancel the charter. 
The ship did arrive before January 31, but made an intermediate voyage 
before so doing. Eetd^ that the charterer was entitled to throw up the 



(*) Jackson v. Union Marine Insurance Co. (1874), L R. 10 C. P. 125. See 
alBO Tally v. Howling (1877), L. R. 2 Q. B. D. 182. 

(/) On authority of Jackson v. Union Marine Insurance Co. vide supra, see per 
Bramwell, B., pp. 141, 143, 146. Touteng v. Hubbard (1802), 3 B. & P. 291, 
must be taken as ovemiled so far as it contradicts Case 2. 

(m) Geipel v. Smith (1872), L. R. 7 Q. B. 404. 

(n) Clipsham v. Vertue (1843), 5 Q. B. 265. See also Tarrdbochia v. Eickie 
(1856), 1 H. & N. 183. 

(o) McAndrew v. Chappie (1866), L. R. 1 C. P. 643. See also Bommann v. 
Tooke (1808), 1 Camp. 377. But see Freeman v. Taylor (1831), 8 Bing. 124, 
where six weeks* delay and deviation on the outward voyage, found by the jury to 
frustrate the object of the charter, was held to put an end to the charter. 

(j)) The Wilhelm (1866), 14 L. T. 636. 
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charter, the implied undertaking to proceed with reasonable speed haTing 
been broken (j). 

Noie 1. — ^The case of Jackson v. Union Marine Insurance Co. (r) 
has never been formally approved by the House of LordB, 
though Lord Blackburn in Ddhl v. NeUon said («) : " There was 
a diluting minority " [t.^., Cleasby, B.], ** in that case, and some 
previous authorities are perhaps not quite consistent with it. 
It is no doubt competent to your Lordships to reconsider that 
case, and decide contraryto it ; I think it was rightly decided." 
In the same case Lord Watson said (t) : *' I adopt tne view of 
Brett, L.J. (u), that tbe shipowner must bring his ship to the 
primary destination named in the charter, unless he is prevented 
from getting his ship to that destination by some obstruction or 
disability of such a character that it cannot be overcome by the 
shipowner by any reasonable means, except within such a 
time as having regard to the adventure of both the shipowner 
and the charterers is as a matter of business wholly unreason- 
able.'* It was also cited without disapproval by Lord Selbome 
and Lord Watson in Inman v. Bischoff (x\ and may therefore be 
accepted as established law. 

Whether there is either a day named in the charter by which 
performance must be commenced or completed, or a general 
stipulation expressed in the charter, such as *' with all possible 
despatch, certain perils excepted," there will also be held to be 
an implied undertaking to proceed ** in time reasonable for the 
commercial adventure. Failure in the express stipulation, but 
compliance with the implied one, will in the case of a named 
day justify the charterer in repudiating the contract, in the 
cane of a general stipulation will give him only an action for 
damages (y). Compliance with the express stipulation, but 
failure in Uie implied one, would entitle the charterer to repu- 
diate (2). 

The three cases relied on by Cleasby, B., in his dissenting 
judgment (a) in Jackson^ b CasCy cannot be relied on as law so far 
as they conflict with this. 

In Madley v. darkey F. shipped goods by A.'s ship " to be 
carried from Liverpool to Leghorn ;" when the cargo was loaded 



(q) McAndrew v. Adams (1834), 1 Bing. N. C. 29 (a good example of the doable 
undertaking, eipress and implied). 

(r) L. R. 10 C. P. 125 (1874). 

(a) (1881) L. R. 6 App. C. 38, 53. 

(0 L. R. 6 App. C. 38, 59, 60. 

(u) 12 Ch. D. at p. 593. 

(a?) L. R. 7 App. C. 670, 676, 689 (1882). See also Bankm r. Potter (1872), 
L. R. 6 H L. 83, 104, 113, 117, 133. 

(1/) Jackaon t. Union Marine Insurance Co., vide suprOy Clipsham t. Verttte 
(1843), 5 Q. B. 265. 

(«) McAndrew v. Adams (1834), 1 Bing. N. C. 29. 

(a) Hadley v. Clarke (1799), 8 T. R. 259 ; Touteng y. HiMard (1802), 3 B. & P. 
291 ; Hurst v. Usbome (1856), 18 C. B. 144. 
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64 REASONABLE DESPATCH, 

and the voyage had begun, an embargo was laid on the ship at 
Falmouth, which detained her for two years, and it was held that 
snoh an embargo only suspended and did not dissolve the con- 
tract between the parties. There was here no finding by the 
jury that the object of the adventure was frustrated. It is dif- 
ficult to imagine a modem jury finding that two years' delay 
did not put an end to the commercial adventure ; and in Oeipd 
V. Smith (1872) (6), the shipowner was allowed to repudiate 
under circumstances much less strong. 

In TotUeng v. Hubbard a ship was chartered for a voyage to 
St. Michael's for &uit ; and she was delayed by an embargo till 
the fruit season was over. The case really turned on the 
nationality of the vessel, but the judges, following Hadley v. 
Clarke, said obiter that the merchant would have been under the 
necessity of famishing the ship with a cargo if she had arrived 
at St. Michael as soon as she conveniently could after the 
raising of the embargo, though the fruit season was over. 

In Hurst v. Usbome, a ship was chartered to proceed to X. for 
grain or other lawful merchandise; she did not arrive at X. 
till the export trade in grain was over ; evidence as to the state 
of the com trade was hdd inadmissible (c). 

In Jackson v. Union Marine Insurance Co. (d), Bramwell, J., 
delivering the judgment of the majority of the Court, expressed 
disapproval of the two latter cases. As to Touteng v. Hvbbardj 
he pointed out that the dicta cited were obiter, and said, "I 
cannot think that it would have been so held, had it been ne- 
cessary to act upon it," proceeding to put cases showing the 
unfortunate results of such a decision ; while, as to Hurst v. 
Utbome, he was more decided, and said : ** I think it is unsatisfac- 
tory, and, if a decision on the question now before us, wrong." 

None of these cases therefore can be now taken as authorities 
in any way contradicting the implied undertaking of the ship- 
owner to carry out the voyage in .a time which is reasonable, 
having regard to the commercial adventure concerned. Though 
there are few cases as to the effects of unreasonable delay in the 
carrying voyage, it seems clear that the principle covers this as 
well as delay before loading ; such cases would naturally be less 
frequent, as, if the shipowner wishes to repudiate, he, or his 
captain, must still act for the time as the a$;ent of the cargo- 
owners and for the benefit of the goods, while the cargo-owner 
is also under the necessity of taking the cargo, if he repudiates. 

Note 2. — The question has, it is believed, never arisen as to 
bills of lading, but it is submitted that a shipper who had 
shipped his goods would be entitled to demand them back if the 



) L. R. 7 Q. B. 404. 

(c) There is also TTie Nervport (1858), Swabey, 335, a decision of Mr. Registrar 
Rothery, following Hadley v. Clarke, vide supra, and holding that a detention of 
three years by capture only temporarily suspended the contract. 

(cO L. R. 10 C. P. 125, at pp. 146, 147. 
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DANGEB0U8 GOODS. 65 

ship did not sail within a reasonable time as defined above, or 
if being nnsea worthy she could not be made seaworthy within 
a reasonable time ; or if on the voyage, the ship was detained, 
as by a blodcade, an unreasonable time, 



Implied contract to proceed without deviation or delay. 
(See Articles 99, 100.) 



Article 31. — Implied trndertdhing by Shipper not to ship 
dangerous Ooods without Notice. 

By the common law of England (e) the shipper of goods 
impliedly undertakes to ship no goods of such a dangerous 
character or so dangerously packed, that the shipowner or 
his agent could not by reasonable knowledge and diligence 
be aware of their dangerous character, without notice to the 
shipowner or his agent of such dangerous character ; and he 
is therefore liable to any person who is injured by the ship- 
ment of such dangerous goods without notice (/). 

But when the shipowner or his agent has full opportunities 
of observing the dangerous character of such goods, he is 
treated as having such notice, and the shipper is not there- 
fore liable (g). 

Qiuere, whether the shipper's undertaking is an absolute 
one to ship no dangerous goods without notice (h), or merely 
an undertaking to use due diligence to avoid such ship- 
ment (♦). 

(«) Certain special goods are also dealt with by statutory penalties : see 36 & 37 
Vict, c 85, ss. 23-27 ; 38 & 39 Vict. c. 17, ss. 33, 34, 36, 39, 43 (Explosires) : 
see Appendix III. All bills of lading contain special provisions as to risky or 
haxardoos goods, e^.^ glass, specie, &c 

(/) Brass ▼. Afaitland(lBb6), 6 E. & B. 470 ; Hutchinson v. Ouion (1858), 5 C. B., 
N. S. 149; WiUiams y. Sast India Company (1802), 3 East, 192, at pp. 200, 201 ; 
Farrant v, Barnes (1862), 31 L J. C. P. 137 : in which see dictim, per Willes, J., 
at p. 139. 

(g) Acatos v. Bums (1878), L. R. 3 Ex. D. 282, which seems thus reconcileable 
with Brass v. Maitiand and other cases, though some of its dicta are more 
sweeping. 

(A) As laid down by Campbell, C.J., and Wightman, J., in Brass t. Maitiand. 

(0 As laid down by Crompton, J., in Brass t. Maitiand, and apparently by 
Brett, LJ., in Acatos y. Bums, where he says, "There is no warranty that the 
goods shipped haye no concealed defects at the time of shipment." Thi4 alterna- 
tiye, in yiew of the findings of the jury in Acatos y. Bums, and the judgment of 
the Court therein, is possibly the correct yiew. 
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DANGEROUS GOODS. 



Case 1. — F. shipped on board A^'s ship sixty casks described as " bleach- 
ing powder," apparently sufficiently packed ; in fact the powder contained 
chloride of lime, which corroded the casks, and damaged the rest of the 
cai'go. Held, Uiat, in the absence of notice to A. of the dangerous 
character of the goods, F. was liable for the resultant damage, unless the 
powder was such a well-known article that masters of ships ought to 
know of its dangerous character. P. pleaded that he shipped the goods, 
packed as he received tliem from third persons, without negligence, ffeldf 
by Lord Campbell and Wightman, J., no defence; by Crompton, J., a 
good defeuce (k). 

Case 2. — A., shipowners, received for shipment from F., a (juantity of 
salt cake with permission to stow it in bulk. In ignorance of its nature, 
they stowed it next casks, which it corroded, letting out the brine they 
contained, which damaged tiie salt cake. F. sued A. for negligent stowage. 
ffddy that proof that F. concealed the dangerous nature of salt cake from 
A., and that it would not be known to masters in the ordinary course of 
business, was a good defence. Heldf also, that the mere fact that F. 
authorized stowage in bulk was no defence, as be did not authorize 
negligent stowage in bulk (T), 

Case 3. — F. shipped maize in A.*b ship, apparently in good order and 
condition ; on the voyage it sprouted and was evidently in bad condition 
and dangerous. The jury found that it was dangerous when shipped ; but 
that its state could not have been ascertained by the use of reasonable means, 
and that the shipowner had full opportunities of examining it. Hdd^ that 
F. was not liable for any damage or delay occasioned by such 8hipment|(m). 



(*) Brass v. MaiUand (1856), 6 E. & B. 470. 
V (/) Hutchinscm v. Qw<m (1858), 5 C. B., N. S. 149. 

(m) Acatos v. Bums (1878), L. R. 3 Ex. D. 282. On these findingg, the deci- 
sion of the Court appears to overrule part of the decision in Brass v. Maitland in 
farour of the view of Crompton, J. 



\ 
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SECTION IV. 

Perfobmanoe of Contbaot: Loadinq. 

Article 32. — Performance of Contract before Loading. 

Under the contract of affreightment whereby the whole of 
a ship is hired, contained in a charterparty, the shipowner 
may have duties to perform before the cargo is loaded ; 
under the contract of affreightment, whereby goods, not a 
complete cargo, are to be carried, evidenced in a bill of lading 
only, as the bill of lading is not signed till the goods are 
shipped, such bill of lading does not usually provide for any- 
thing previous to shipment (a). 



Article 33. — Shipowner^ 8 Duty wider a Charter before loading : 
" To 'proceed to a Fort and there load'' 

If the chartered voyage is not the same as the carrying 
voyage, as in a charter " to proceed to a port and there load," 
the shipowner's first duty is to proceed to his port of loading 
with reasonable speed, and by a fixed day, if such be named 
in the charter Q>). 

(a) Where room is engaged for certain goods in a general ship, but the goods 
are forwards ** shut out " for want of room, the contract of affreightment is 
prirndfade broken, and an action will lie against the shipowner. 

This is subject to the following remarks :— ^1.) That many engagements of 
goods are so indefinite that thej could not be held to amount to contracts : though 
in other cases a formal contract clearly exists, as where the intending shipper 
makes a note of his goods and sometimes of the rate of freight on the back of one 
of the ship's shipping cards, and gets it initialled by the shipowner or his broker ; 
(2.) That most shipping cards contain a clause — '' last day for goods is . . . ., 
imless the ship is previously full,*' a proviso which protects the shipowner from 
any action for ** shutting out"; (3.) That owing to the general course of business 
and the great difficulty of proving any damages by ** shutting out," such actions, 
which clearly lie at law, are in practice almost unknown. 

(6) Jackson v. Uhitm Marine Insurance Co. (1874), L. B. 10 C. P. 125; 
Brett, L.J., in Nelson v. Vahl, 12 Ch. D. pp. 581-584(1879); McAndrew y, 
Adams (1834), 1 Bing. N. C. 29. See aUo Barker v. McAndrew (1865), 18 
C. B., N. S. 759 ; Harrison v. OaHhome (1872^ 26 L. T.. N. S. 508. 

F 2 



Digitized by 



Google 



68 TO PROCEED' TO A PORT 

The excepted perils in the charter though they apply to 
this preliminary voyage (c) do not prevent the application 
of either of these undertakings, though they may excuse the 
shipowner for their breach {d). 

Case 1. — ^A ship was chartered on December 28, when lying at U., to 
proceed forthwith to X. and there load, perils excepted " which may pre- 
vent the loading or delivery of the cargoes during the said voyage." Owing 
to delays causea by excepted perils, tJie ship did not reach X. till Jnly 28, 
and the charterers refused to load. The jury found that the delay did not 
defeat the commercial obiect of the adventure. Edd^ that '' forthwith " 
meant without unreasonable delay (e) ; that the exceptions in the charter 
applied to the preliminary voyage to the port of loadin^c ; and that the 
charterers were not justified in throwing up the charter (/). 

Case 2. — ^A ship, then at X., was chartered to " proceed to the usual 
loadins place there, guaranteed for cargo in all October, and there load and 
proceed to Z.," certain perils being excepted ** during the voyage." The 
vessel broke ground to proceed to the usual place of loading, but was 

Srevented by excepted perils from arriving there till after considerable 
elay. The charterer did not throw up the charter, but sued the shipowner 
for its breach; the shipowner pleaded excepted perils. Edd^ that the 
transit to the place of loading was part of the voyage ; that the excepted 
perils applied to it, and that the charterer could not succeed (g). 

Case 3. — A ship was chartered to go to X. and there load and proceed 
to Z., certjun perils being excepted ; "should the ship not bearriv^at X. 
free of pratique and ready to load on or before December 15, charterers to 
have the option of cancelling charter." Through excepted perils the ship 
was not free of pratique and ready to load on December 15. Eeldy that 
the clause as to excepted perils did not apply to the cancelling clause, and 
that the charterers could therefore throw up the charter (h). 

Note. — ^The port to which the ship is to proceed may he named 
in the charter, in which case the ship is bound to go there, 



(c) Hudson V. SHI (1874), 43 L. J. C. P. 273 ; Bruoe v. Ifioohpoulo (1856), 11 
Exoh. 129. 

(d) Smith V. Dart ^ Son (1884), L. B. 14 Q. B. D. 105 ; Harrison v. Oarthome, 
vide supra. 

(e) On the meaning of <* forthwith,** see also Roberts v. Brett (1865), 11 H. L. C. 
837. 

(/) Hudson V. Hill (1874), vide supra. The ship made her outward vojage 
by Rio, which ordinarily would be a breach entitling charterer to throw up 
the charter {McAndrew v. Adorns^ but was allowed by a special clause in the 
charter. The findings of the jury were contradictory and unsatisfactory, and, if 
the sugar season was over, it is difficult to reconcile some remarks of Brett, J., 
with Uie present law. If the jury had found commercial frustration, the 
charterers could have thrown up the charter, but the shipowner would have 
been protected from an action by the exceptions. 

(g) Barker v. AfcAndrew (1865), 18 C. B., N. S. 759. Willes, J., in his judg- 
ment dUtinguishes Crow v. Falk (1846), 8 Q. B. 467, and Valente v. Gibbs (1859), 
6 C. B., ^. S. 270, as cases where there was no preliminary vojage, and the 
delay therefore arose before the <* voyage " beean ; but some dicki of Cock- 
burn, C.J., in the latter caM seem to go too far in the present state of the 
authorities. 

(A) Smith V. Dart (1884), L. R. 14 Q. B. D. 105. 
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AND THERE LOAD. 



usnally protected by the clanse " or as near as she can safely 
get;" or it may be left to the charterer to name, being " a port 
as ordered " — the shipowner being sometimes protected by its 
description as a " safe port." 



Article 34.—" To proceed to a safe Port:* 

A "safe port " means not only a port naturally safe^ or a 
port into which the Tessel can go safely as a laden ship, 
without danger from physical causes ({), but also one into 
which she and her cargo can go without danger from political 
causes (h). 

The port must not only be safe when the ship is ordered 
to it, but also safe when the ship arrives at it (Z). If the 
port is not safe at the time of order, the shipowner may 
refuse to start for it (m) ; if it becomes unsafe before arrival 
there, he may require another port to be named (Z). 

Cow. — A German vessel was chartered to proceed to Y., ** where she 
shall receive orders from charterer's agent within three days of arrival to 
proceed to any one safe port in Great Britain or on the Continent between 
Havre aod Hamburg" ; at T. the ship was ordered to Dunkirk, then a safe 
port ; before reaching Dunkirk war broke out between France and Glermany, 
rendering it unsafe for the ship to enter Dunkirk ; she Uierefore proceeded 
to Dover. Bdd, that the shipowner was entitled to call upon the charterer 
at Dover to name a safe port for delivery, and, failing his doing so^ was 
entitled to full freight at Dover (I), 



Article 35. — " To proceed to a Port as ordered:* 

Where a ship is chartered to proceed to a "port as 
ordered," the master is bound to wait a reasonable time for 
such orders, but need not, in the absence of express stipu- 
lation, communicate with the charterers. If he receives no 
orders within a time commercially reasonable, he may either 
proceed to such a place as a prudent man would think most 
to the charterer's advantage, or may throw up the charter (n). 

(i) The Alhambra (1881), L. R. 6 P. D. 68. See also article 37. 

(A) The TeuUmia (1872), L. R. 4 P. C. 171, at pp. 181, 182 : Ogdm v. Graham 
(1861), I B. &S.773. 

(/) The TeutorUa, vide supra, 

(m) The Alhambray vide suprcu 

(n) Sieveking v. Maa$ (1856), 6 E. & B. 670; WooOey v. Reddelien (1843), 
5 M. & G. 316 ; Roe v. Hackett (1844), 12 M. & W. 724. 
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Note. — In practice the master always does inform the char- 
terers of his arrival, and there is usually an express stipulation 
to that effect in the charter : e.g., '* to call at T. for orders to 
be forwarded within forty-eight hours after notice of her arrival 
has been given to and received by charterer's agents in London 
or lay days to count" 

Case. — A ship was chartered to proceed to X. and there load timber " to 
a coal port or a good and safe port on the Firth of Forth, or to London, or 
to a good and safe port on the east coast of Great Britain as ordered at Y." 
She loaded at X. and proceeded to Y. for orders ; she received no orders 
there, so, after waiting a reasonable time, pr« needed to Leith, "a good and 
^e port on the Firth of Forth," and then discharged. Held, ih\t in the 
absence of orders the master was justified in proceeding after a reasonable 
time, and was not bound to communicate with the charterers ; that in 
such a case he should [might?] ctq to the place to which he thought it 
would be most to the advantage of the charterer to go (o). 



f ArUole 36. — " 80 near as she can safely get'^ 

A ship chartereli to load or unload at a named port or 
dock, " or so near as she can safely get," if prevented on her 
arrival from reaching the place of loading or unloading is 
bound to wait a reasonable time before adopting the alter- 
native place of loading or discharge, if by so waiting she can 
get to the place itself of loading or unloading {p). 

This reasonable time will be fixed by commercial con- 
siderations, and by the nature of the voyage in ^%hich the 
ship is engaged (j^). Thus in tidal rivers or harbours she is 
usually bound to wait till ordinary spring tides (r) ; in ice- 
bound rivers or seas, till the ice melts («) ; in case of delay by 



(0) Sievekiiyi ▼. Maas, vick supra. Lord Campbell's remarks in this case seem 
inconsistent with Roe v. Backetty vide supra, where charterer's failure to name a 
port was held to justify the shipowners in not proceeding ; but there the port to 
be named was the port of loading ; in this case, the port of discharging, and all 
it was necessary to decide was that the shipowner was not liable to an action for 
proceeding without orders. I have howerer altered Lord Campbell's ** should " to 
" may," to cover the two cases. 

(p) Daht V. Nelson (1881), L. R. 6 App. C. 38. 

{q) Per Lord Blackburn, 6 App. C. p. 54 : " What would be the eflfect on the 
object of the contract, and the damage to each party caused by the delay." Per 
Brett, L. J., 12 Ch. D. p. 593 : *♦ Notice must be taken of what the particular 
adventure in each case is." 

(r) Parker v. WirUow (1857), 7 E. & B. 942; BasHfell v. Lloyd (1862), 
1 H. & C. 388. Schilizzi v. Derry (1855), 4 E. & B. 873. 

(s) Schilizzi V. Dern/, vide supra, at p. 886 ; Metcalfe v. Britannia Iron Works 
(1877), L. R. 2 Q. B. D. 423: and see p.r Brett, L.J., 12 Ch. D. at p. 593. 
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CAN SAFELY QEl. 71 

fulness of docks, a time reasonable from a commercial point 
of view {t). 

If wholly unexpected circumstances, such as a war, or a 
blockade intervene, the clause will not protect the master in 
delivering at the nearest safe port and claiming his freight, 
though such a course may be a reasonable one for him to 
take (w). 

Ckue 1. — A ship was chartered to proceed *' to the Z. Docks, or so near 
thereto as she can safely get." She reached the dock gates on August 4 ; 
but the docks were quite full, though application had been made on the 
ship's behalf on July 16, and at least five weeks would elapse before the 
ship could be discharged. Hdd, that the shipowner was bound to wait a 
reasonable time to go into the docks, but that if he could only go in by 
waiting an unreasonable time, he was entitled to call upon the charterer to 
take delivery outside the dock gates at charterer's expense. HdoL, also, 
that the delay required to enter the docks in this case was unreasonable (<). 

Case 2. — A shij) was chartered to proceed to a berth within certaiu limits 
in the port c»f Plymouth or " so near as she could safely get." She could 
not at neap tides get to the berth named but could at spring tides. She 
arrived at neap tides. Htld^ that she must wait till spring tides ; the deixy 
by tides in a tidal harbour being in the ordinary and regular course of 
navi$ration (ti). 

Case 3.— Ship chartered ** to Gktlatz, or so near thereto as she should safely 
get." She reached the mouth of the Danube, ninety-five miles from G., on 
Ko\ ember 5, but there was not then enough water to enable her to cross 
the bar : she remained there till December 11, when the anchorage was no 
longer safe, and she accordingly proceeded to Odessa, the nearest safe port. 
There was water enough on the bar on January 7. Held, there had been 
no performance of the charter; the rising of the Danube at the beginning 
of the year being a well-known incident in Danube navipation, the masU r 
was bound to wait. The vessel was bound to get within the ambit of the 
port before discharginjr, though she mi^ht not reach the actual harbour (x). 

Case 4. — Charier " to Taganrog, or so near as she could safely get and 
deliver the cargo afloat." On arriving at Kertch, three himdred miles by 
sea, seven hundred by land, from T. the ship was prevented by ice from 
entering the Sea of Azof. She claimed under the clause to d( liver at 



(0 Dahl ▼. Nelson (1881), L. R. 6 App. C. 38. 

(tt) Castel Latta t. Treckmann (1884), 1 C. & E. 276. But this is now 
frequently provided for by express clauses. See note, p. 72. But if there is no 
prospect of the removal of the obstacle within a reasonable time, the master or 
shipowner can throw up the contract: Geipei v. Smith (1872), L. R. 7 Q. B. 404. 
In that case he will still have the duty of providing for the cargo in the way most 
beneficial to its owner (see Articles 95, 101), and he will be entitled to recover 
any expenses incurred in so doing : Cargo ex Argos (1873), L. R. 6 P. C. 134, and 
Articles 101, 138, post. It does not, of course, follow that the nearest safe port, 
though possibly the most convenient to the shipowner, is the port most beneficial 
to the cargo-owner. 

(v) Parker v. Winlow (1857), 7 E. & B. 942. See also Bastifell v. Lloyd (1862), 
1 H. i( €. 388. Per Bramwell, B., " it would be difierent if there were only one 
or two tides in the year." 

(a;) Schilizzi v. Det-ry (1855), 4 E. & B. 873. Lord Cami.bell, p. 886, com- 
pared detention by insufficient water to detcrilion by ice. 
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72 SO NEAR AS SHE 

Eertch. Hdd, this was not a delivery under the obarter, the obstruction 
being only temporary, and such as must be incident in every voyage to a 
frozen sea (y). 

Case 5. — Charter "to Taganrojr, or so near as she may safely get** 
Owing to Turkish blockade the ship was unable to reach T^ and accord- 
ingly proceeded to Constantinople, the nearest safe port, and claimed to 
deliver her cargo there, ffdd, not a delivery under the charter, the clause 
being intended to meet the case of the ship not being able absolutely to get 
to the very place or dock stipulated, but not enabling the vessel to go to 
auy port, which under the circumstances it is a reasonable course for the 
master to go to (z). 

Note. — ^The qnestion of the disposition of the cargo on bills of 
lading or charters, where the vessel is prevented from reaching 
her port of destination is now often dealt with by clauses of 
this Kind : — " In case of the blockade or interdict of the port of 
destination, or if without such blockade or interdict the enter- 
ing of the port of discharge should be considered unsafe by 
reason of war, infectious disorder, quarantine, disturbances, ice, 
or from any other cause, the master to have the option of land- 
ing the goods at any other port he may consider safe, at shipper's 
risk and expense, when the ship's responsibility 8hiJl cease ;*' 
or : — " when the navigation of the continental ports is obstructed 
by ice, the goods to be landed at the nearest available port at 
the risk and expense of the consignor, such delivery being con- 
sidered final," or : — 

*' Should hostilities render it unsafe for the steamer or her 
cargo to proceed to the port of destination, she has liberty to 
discharge her cargo at any near available port, and there end 
her voyage, giving shippers due notice of such fact." 

This power is sometimes given the master ** in case of appre- 
hension of such prevention, or in case of war or hostilities ren- 
dering the further prosecution of the voyage in the opinion of 
the master or owners unsafe." Without such clauses as these, 
though the master might delay or deviate to avoid danger, he 
could not land the goods or give up the intention of proceedLing 
to the original port of destination, at any rate till such delay 
had ensued as to defeat the commercial purpose of the adven- 
ture; semble, even then he would not be entitled to freight; 
though he might be entitled to the expenses of delivery. (See 
Articles 138, 139, 143.) 



Article 37.—" /^a/eZy." 

" Safely " means " safely as a laden ship (a)." The ship is 
not therefore bound to load pai-t of her cargo in the port, and 

(y) Metcalfe t. Britannia Inm Works (C.A.) (1877), L. R. 2 Q. B. D. 423. 
Ix) Castd T. Tr^mann (1884), 1 C. & E. 276 (Stephen, J.l see note (u\ atUe. 
(a) Shield r. Wilhins (1850), 5 Ex. 304. 
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then take on board outside the port the part of the cargo 
she conld not safely load in port {b). Neither is she bound 
to unload before reaching the port, to enable herself to 
proceed to a port she could not reach in safety at her laden 
draught of water (c). 

Cose 1. — A ship was chartered " to a safe port as ordered, or as near 
thereto as she can safely get, and always lay and discharge afloat." The 
ship was ordered to Lowestoft, where the vessel could not '* lie always 
afloat," without previously discharging some of her cargo outside the port. 
Edd^ that the shipowner was not hound to go to sudi a port, but only 
to one where the vessel in her laden draught of water could always lie 
afloat safely (d), 

C<ue 2. — A ship was chartered to X., " or so near thereto as she can 
safely get." X. is a bar-harbour ; the diip was loaded inside the bar as 
deep as the water in the bar would allow, and the charterer then required 
her to complete her loading at her own expense outside the bar. ffeld^ 
that the ship was not required hy the charter to do so, for she could not 
be said to " safely get " to a place, from which she could not safely get 
away with a full cargo, and her going inside the bar was therefore only 
for the charterer's accommodation. According to the terms of the charter, 
she need not have crossed the bar at all (e). 

Case 3. — A ship was chartered to proceed *' to a safe port, or as near 
thereto as she can safely get, and deliver same ... to discharge as cus- 
tomary with all possible despatch, cargo to be taken fix)m alongside ship at 
merchant's risk and expense." She was ordered to Z., but could get no 
nearer than Y. The shipowner claimed to deliver enough at Y. to lighten 
his vessel, at charterer's expense ; the charterer set up a custom at the port 
of Z. that the ship must, get to Z. at her own expense. Hdd^ that the 
custom was inconsistent with the contract, and the charterer must pay the 
expense of lightening (/). 

Note 1. — At cUl times of the Tide and always afloat. — This clause 
will relieve the ship of the duty of waiting in a tidal river or 
harbour, till the tides serve her to proceed to the dock or wharf 
where she is to discharge : under it the charterer will be 



(6) TheAihambra(lSSl),L. R. 6 P. D. 68 (C.A.) Shield y, WSAtiw (1850), 
6 Ex. 304. See also Eayton v. Incin (1879), L R. 5 C. P. D. 130 (C. A.) 

(c) Shield v. WUkms, vide supra, 

(d) The AlhambrOf vide supra. 

(tf) Shield y, WUIdns^ vide supra. If she had not crossed the bar, the charterer 
must have borne the expense of loading outside by lighters : Trindade v. Levy 
(1860), 2 F. & F. 441 : bat if, having gone inside, she had loaded a full cargo, and 
been obliged to unload to get out, she must haTe paid the expense of loading outside, 
and must carry the full cargo, to earn her freight. General Steam Navigation 
Co, Y. Slipper (1862), 11 C. B., N. S. 493. 

(/) Eayton ▼. Irwin (1879), L. R. 5 C. P. D. 130. There was no express 
decision that the ship was bound to proceed to Z. after lightening. It is sub- 
mitted that she was not, if Y. was outside the port of Z. (The Alhambra^ vide 
supra), and if Y. was in the port of Z. the lay-days would begin to count 
from her readiness to unload at Y., in the absence of any custom of the port. 
Nielsen v. Wait (1885), L. R. 14 Q. B. D. 516 ; 16 Q. B. D. 67. 
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required to name a loading or discharging berth, where she oan 
lie '* always afloat at all times of the tide." 

Case, — A ship was chariered to Z., " or so near thereto as she may safely 
get, at all times of tide and always nfloat." She arrived at Y., on Sep- 
tember 5, but the tides would not allow her to {wroceed to Z. ** always 
afloat," till September 9. Bdd, that the vessel had "arrived at Z.," for 
purposes of demurrage, on SeptemUr 5 (^). i 

Note 2. — A dock as ordered on arriving, if mfficient Water, 

Case. — A ship was chartered to prcxieed to Z. to discharge in " a dock as 
ordcrtfd on arriving, if sufficient water, or so near thereto as she may safely 
get, always afloat. On arriving at Z. slie was ordered to the C. dock, but 
there was not for four weeks sufficient water in the G. dock. Hddy that 
there must ^ be sufficient water ^ \n the dock, when the order is given, 
and that if there is not, the ship is not bound to discharge in the dock 
named (A). 

Note 3. — ^If the above statement of the law is correct, the 
Scutch case of HiUstrom v. Gibson (t), and the dicta following it 
in the English cases of Capper v. WcUUice (k) and Nielsen v. 
Wait (T) are not law. 

In HiUstrom v. Gibson, a ship was chartered abroad to take 
" a full cargo to a sale port in the United Kingdom, or so near 
thereunto as she may safely get, and lay afloat at all times of 
the tide and deliver the same "... [here the printed words 
" according to the custom of the port " were struck out]. . . . 
" and so end the voyage." The tship was ordered to Glasgow, 
and arrived at '' the Tnil of the bank," an open roadstead off 
Greenock, 22 miles from Glasgow. The ship then drew 18 feet 
of water ; low water at Glasgow giving 16^ feet. The master 
claimed to deliver at " the Tail," but the charterers required him 
to lighten one-fifth of the cargo into lighters at their expense, 
and then proceed to Glasgow, this being the custom of the port 
of Glasgow. The master lightened and proceeded to G., but 
alleged that his lay-days began from his arrival at " the Tail," 
and claimed demurrage accordingl>. The charterers alleged 
that the lay-days began on the ship's arrival at G. 

The Ck)urt of Session, Lord Deas dissenting, held that the 
master was bound to construe the document reasonably, and 
therefore, if a lightening of only one-fifth of the 'jargo would 
enable him to proceed to the named port, it was reasonable that 
he should do so, aud he \^ as bound to do so. It is difficult to 



{g) Horsley v. Price (1882). 11 Q. B. D., 244. Without the clause "at all 
times of the tide," the ship must have waited at her own expeu:>e till the 9th. 
Parker v. Winlofc (1857), 7 L. & B. 942. 

(A) Allen v. Coltart (1883), 11 Q. B. D. 782. 

(i) (1870), 8 Sc. Se«8. C. 3r(i ser. 463. 

(A) (1880), L. R. 5 Q. B. D. 163. 

(0 (1885), L. R. 14 g. B. D. 516. (Pollock, B.) 
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see why, if this deoision is correct, the ship shonld not be 
required to bear the expense of unloading necessary to enable 
her to fulfil her voyage. 

But in the case of The Alhambra (m\ almost similar facts arose 
from a different point of view. In HiUstrom v. CHhson the 
master had proceeded to the port named, one which he could 
not enter with a fall cargo, but had stopped when he could 
proceed no farther without lightening, alleging that that was 
" as near as he could safely get," though a custom was asserted 
to lighten in order to ** safely get further." In The Alhambra^ 
with a similar poi^t, and a similar custom alleged, the master 
refused to go there at all, asserting that it was not a safe port. 
The charterers sued him for breach of contract, and Sir E. Philli- 
more decided in their fetvour, but the Court of Appeal reversed 
his decision. Brett, L. J., said : " The case of Shield v. Wilhins (ri) 
seems to me to be authority precisely in point as to the prin- 
ciples of this decision. I will say nothing about RiUstrom v. 
CHbson, I will reserve my view of how far one is bound to 
follow that case, until the point which was decided in it arises. 
It does not seem to be applicable to the present case." But he 
also said : '* The condition on which the ship was entitled to go 
into this port was as folly loaded, and she was not bound to 
unlo€Mi before she got into that port." If this is good law, 
HiUstrom v. Oxbson is clearly bad ; the only point of difference 
between the two cases is that in the Scotch case about a fifth of 
the cargo had to be unloaded, in the English case more than a 
third. But none of the Coiirt of Appeal lay stress, as some 
other cases do (o), on the amount of lightening. All of them 
carefully define a " safe port " as a port into which the vessel 
can get fully loaded and not lightened, and reject the alleged 
custom to lighten outside the port. 

If so, Glasgow, under the facts of HilUtrom v. Oibson, was not 
" a safe port " ; the ship was either not bound to go there at all, 
or only as near as she could get safely as a loaded ship ; i.e., to 
" the Tail," and there discharge. Her lay-days would begin 
from her arrival at her legal discharging berth, and the master's 
claim for demurrage was justified. 

From this point of view Brett, L. J.'s, remark that EilUtrom v. 
Gibson had nothing to do with it, must be ascribed to a wish to 
put on one side the Scotch decision without disrespect to the 
important Scotch Court. The Court of Appeal expressly approve 
Shield V. WiUeina (p), which is the converse case of loading at 
a port where a full cargo cannot be loaded. In such a case a 
ship can either : (1), load her full cargo outside the bar, if such 
a loading berth is safe ; (2) refuse to load at all, if a loading 
berth outside the bar is unsafe ; (3) go in, and load such a cargo 



(/n) (1881), L. R. 6 p. D. 68. (o) Vide post, note (Q. 

(Tt) (1850), 5 Ex. 304. (p) (1850^, 5 Ex. 304. 
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as she can cross the bar with, and no more, without being com- 
pelled to complete her loadinfi; outside the bar. 

If HiUstrom v. Gibson is bad law in England, some of the dicta 
in Capper v. Wallace (^), which are avowedly based on it, must 
go to. There a ship was chartered to take a fiill cargo to " a 
safe port, or so near thereto as she could safely get." The port 
named was Z., which was approached by a canal, and the vessel 
as loaded drew too much water to enter the canal. She pro- 
ceeded to its mouth, and proposed to discharge there; the 
charterers required her to deliver at Z. as the master had signed 
bills of lading for that port. The ship took out nearly half her 
cargo, and then proceeded to Z. ; the charterers paid the lighter- 
age of the discharged cargo, but declined to pay the extra ex- 
pense of proceeding beyond the moutli of the canal, which the 
owner claimed. The Court (Lush cmd Manisty, J. J.), held that 
they were liable on the ground that the quantity by which the 
ship was to be lightened was more than could reasonably be 
asked of the shipowner, and that as the charterers had made no 
arrangements for receiving cargo at the mouth of the canal, the 
master was justified in considering the voyage at an end at the 
mouth of the canal. The judges went on to say (f), basing 
their remarks on Hillstrom v. G^on^ '^ It cannot be laid down as 
an inflexible rule that when a ship has got as near the port as 
she can get, and the only impediment to proceeding further is 
overdraught, the master is, under all circumstances, to consider 
the voyage at an end. He is bound to use all reasonable means 
to reach the port. . . . The overdraught may be such, and the 
carffo so easily dealt with, that the surplus may be removed . . • 
wi^out exposing the ship to any risk or the owner to any pre- 
judice, and in such a case, if the consignee is at hand to receive 
the surplus careo, we are of opinion that it toould he the duty of 
the master to lighten the ship and proceed to the port. This is the 
principle laid down by the Court of Session in HiUstrom v. 
Gibson." 

It is sufficient to compare this with the judgment of the Court 
of Appeal in The AlhafM>ra^ in the following year : *' The condi- 
tion in which the ship was entitled to go into the port was as 
fully loaded, and she was not bound to unload before she got into 
that porty" to show that the dictum in Capper v. Wallace cannot 
be treated as law. Hay ton v. Irwin («) only decides that if the 
ship is willing to lighten and proceed, the charterer must take 
the cargo and pay the expense of lightening : it does not decide 
that the ship is bound to proceed. 

The distinction between lightening for better navigation and 
li>ihtening for discharge of cargo in pursuance of the contract, 
the jury having to decide the point, has been suggested in other 



(7) (1880), L. R. 5 Q. B. T). 103. (r) lb. at p. 166. 

(s) (1879), L. R. 5 C. P. D. 130 (C.A.) 
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cases (<). In all these, the ship had entered the port before 
being required to lighten, and the question was one of calcula- 
tion of demurrage. But in NieUen v. Waii, Pollock, B., went 
farther, cmd said : " Assuming HiUatrom v. Gibson to be correct, 
and to be properly applicable to a case like the present, it does 
not, in my judgment, affect the question whether the position of 
the place where the lightening takes place is without or within 
the ambit of the particular port. The point to bear in mind is, 
what was the sucMStantial character of the act? Was it a part 
discharge in the ordinary acceptation of those words, or was it a 
discharge made solely with the view of lightening the ship ? " 
The A&ambra had not been cited, yet that case had dearly 
decided that the shipowner was not bound to lighten outside 
the port. 

Even if, therefore, the distinction between lightening and 
discharging exists within the port, it is dear that Hillstrom v. 
CHbaon 7l870), followed by dicta in Capper v. Wallace (1880), 
and NieUen v. Wait (1885), is the only authority for the master's 
duty to lighten outnide the port. The Court of Appeal affirmed 
Nieisen v. Wait, but on an entirely different ground, the exist- 
ence of a local custom within the port (tt). And it is submitted 
that HiUstrom v. Gibson, and the dicta referred to cannot, in the 
face of The Alhambra (1881), be considered good law. 



ArUcle 38. — Loading wider a Charter. Dvty of Shipowner. 

At the port of loading the shipowner's right under a 
charter to require a cargo, and the charterer's duty to furnish 
a cargo will begin when : — 

(1) The ship is at the place where the carrying Toyage 

is to begin. (Article 39.) 

(2) When the ship is ready to load. (Article 40.) 

(3) When the charterer has notice of the above fects. 

(Artide 41.) 

When these conditions are fulfilled the lay-days, or days 
allowed the ship for loading, begin {y). 

(0 CaffarkdY Walker (1876), Irish Rep. 10 C. L. 250; Mcintosh t. Sinclair 
(1877), Irish Rep. 11 C. L. 456, at p. 463 ; Nielsen t. Wait (1885), 14 Q. B. D. 
516 at p. 523. In BrereUm y. Chapman (1831), 7 Bing. 559, cited with approral 
by Pollock, B., in Nielsen v. WaH, it is not stated whether the place of lightening 
was within or withoat the port, and the judges say nothing about the master's 
duty to lighten. 

(tt) (1885), 16 Q. B. D. 67. 

(v) See the general statement of the law by Brett, L.J., in Nelson v. Dahl 
(1879), 12 Ch. D. 580-585. 
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Artiele 39. — The plaee where the carrying voyage is to begin. 

The place where the carrying voyage is to begin will 
depend on the terms of the charter. 

1. If it is •* to proceed to the port of X. and there load " 
the ship must proceed to the usual place of loading in that 
port (flj). 

Where there are several usual places of loading, the 
charterer, not the owner, is entitled to decide which the ship 
shall load at, and if the owner has already proceeded by his 
own choice to one, he must bear the expense of proceeding 
to another, if ordered by the charterer (y). 

Where the ship is to load at ''one of the usual places of 
loading," it will be a question for the jury what transactions 
amount to a '' loading at a usual place/' and the charterer 
will be liable for the extra expense of loading at other places 
afrer the first '* usual place " (z). 

If within the port there is a custom to require the loadit'g 
or unloading to take place at various parts of the port, the 
shipowner must, in the absence of special clauses, comply 
with the custom. The commencement and mode of calcula- 
tion of the lay-days will depend on the custom of each 
particular port (a), but in the absence of any custom will 
commence on the ship's arrival at the first place in the port 
where such vessels usually load or unload, and will include 
the time spent in moving the ship to other usual places of 
loading or discbarge (b). 

2. If the charter runs " to proceed to a (named) dock, and 
there load," in the absence of any special custom to the 
contrary (e), the ship will have fulfilled her obligations when 
she gets into the dock, though she may not reach that part 



(a?) Nelson v. Dahl, 12 Ch. D. 582, per Brett, L.J. ; BrereUm r. Chapman (1831), 
7 Bing. 559 ; KeU y. Anderson (1842), 10 M. & W. 498 ; Cargo ex Argos (1873), 
L. B. 5 P. C. at p. 160. 

(y) The Felix (1868), 2 L. R. Adm. 273. 

(«) Brown y. Johnson (1842), Oar. & M. 440. 

(a) Nielsen v. Wait (1885), 16 Q. B. D. 67. 

(6) Caffarini v. Walker (1876), Ir. Rep. 10 C. L. 250 ; Mtlniosh t. Sinclair 
(1877), Ir. Rep. 11 C. L. 456 ; Nielsen v. WoO, vide supra, et per Pollock, B., 
14 Q. B. D. 523. See Articles 129, 130, on Demurrage, post. 

(c) SS. Norden v. Dempsey (1876), 1 0. P. D. 654. 
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of the dock where she is to load (or discharge) for some time 
afterwards (d). 

She must wait a time commercially reasonable to get into 
the dock (e). 

3. If the charter is ** to proceed to a particular place in 
the dock, or a named quay or wharf/' the ship must proceed 
to that particular place (/), and must wait a time com* 
mercially reasonable in order to do so (g). 

4. If the charterer will not name a wharf or dock, where 
none is named in the charter, and there is more than one in 
the port, he will be liable for any damages occasioned by the 
delay (A), but he is not bound to name one that can be 
reached immediately (i). 

Note, — " To proceed to a ready quay herthy as ordered by char- 
terer.^* — Under this clause, the chjurterers were held bound to 
name, on the ship's arrival, a berth then ready for her to load 
in, and were liaUe for any damages caused by their delay (j). 

Case 1 (k). — A ship was charteped to take coals to London, the vessel to 
be delivered in five working days : she entered the port of L. at Gravesend, 
on March 9, but was not allowed to proceed to the Pool, the usual place 
for the discharge of colliers, till March 20. ffddj that the lay-days were 
to be reckoned firom the time of the ship's arrival at the ordinary place of 
discharge, according to the usage of the port of L. for such vessels (f). 



(d) TapsooU V. BcUfour (1872), L. R. 8 C. P. 46 ; Davies v. MoVwgh (1879), 
(C^.) L. R. 4 Ex. D. 265; Sandail v. Lynch (1810), 2 Camp. 352 ; Brown r. 
Johnson (1842), 10 M. & W. 331. 

(e) Dahl V. Nelson (1881), L. R. 6 App. Cas. 38. 

(/) Murphy V. Coffin (1883), 12 Q. B. D. 87 ; Sirahcm t. Gabriel (lS79)y cited 
by Brett, L.J., at 12 Ch. D. 590. 

(a) Parker v. Wmlow (1857), 7 E. & B. 942 ; Bastifell v. Lloyd (1862), 
1EL&C.388. Article 36. 

(A) Stewart v. Rogerson (1871), L. R. 6 C. P. 424: where, the charter being 
to load at a good and safe wharf, the charterer refused to name one, and the ship- 
owner recovered as damages the freight he had lost, through his ship's being 
attached by the Court of Admiralty owing to the delay. 

(0 Murf^y V. Coffin (1883), 12 Q. B. D. 87. 

(j) Harris ^ Dixon v. Marcus Jacobs 4r Co, (1885), 15 Q. B. D. 247. 

(A) As the law as to loading and unloading on this point is identical, with the 
exception that no notice of readiness to unload is required, I have cited cases as to 
unloading in support of these propositions. 

(0 ICeU V. Anderson (1842), 10 M. & W. 498. The case of Ford v. Ootesworth 
(1870), L. R. 5 Q. B. 544, is not inconsistent with this. There the charter was to 
proceed to Lima and deliver in the usual and customary manner. The ship pro- 
ceeded to Callao, the usual port of discharge for L., but was prevented from dis- 
charging for seven days by acts of the Government ; and it was held that if there 
had been a time fixed for the discharge it would have begun on arrival at the 
usual place of discharge, but that as there was no fixed time, reasonable diligence 
only was required, and the delay from the time of arrival was not unreasonable 
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Chse 2. — ^A ship was chartered '' to proceed to a port in the Bristol 
Channel, or so near thereto as she may safely get at all times of the tide 
and always afloat, eight running days, Sundays excepted, to be allowed the 
merchants, and for loading and discharging the cargo." The steamer, was 
ordered to Gloucester, and arrived at Sharpness, within the port of Glou- 
cester, but seventeen miles from the usual basin for discharging grain 
cargoes ; at S. she unloaded sufficient grain to enable her to proceed to the 
baun. The shipowner claimed to date his *' running days " from com- 
mencing to discharge at S. A custom of the port of Gloucester was 
proved, that vessels too heavily laden to proceed beyond S. were lightened 
at S., and that the times of unloading at S. and G. counted in the lay days, 
but not at the time of proceeding from S. to G. Mdd^ a reasonable custom, 
and not inconsistent with the charter, though, in its absence, the lay-days 
would have run consecutively, Sundays excepted, from commencing to dis- 
charge at S. (m\ 



Case 3. — A ship was chartered " to proceed to the port of Newry, or so 
near thereto as she can always float with safety— cargo to be delivered 
alongside of the vessel where she can discharge always afloat within reach 
of her tackle," . . . lay-days to begin " from the time when the vessel is 
ready to discharge cargo." 

The custom of Newry is : to lighten or discharge the vessel to a draught 
of fourteen feet at the Pool, if neces:iary, the merchant bearing the expense 
of lighterage, and accepting that part of the cargo as discharged there ; to 
proceed then four miles^to the sea locks at the end of the canal, and there 
lighten, if possible and necessary, to a draught of twelve feet six inches. 
If the ship cannot be liorbtened to that draught, she finishes her discharge 
at the sea-locks. If she can, she proceeds up the canal to the Alb^t 
Basin at Newry and there completes her discharge. The jury found that 
the Pool was within both the fiscal and the commercial (X)rt of Newry. 
Seld^ that the lay-days began when tbe ship was ready to discharge 
at the Pool, and included the times of transit to the other discharging 
places (n). 

Case 4. — ^A ship was chartered to proceed to any dock at Z., as ordered 
by charterers, and then load coal in the usual and customary manner. She 
was ordered to the W. dock. Goal is usually loaded in the W. docks from 
tips, sometimes from lighters. By the dock regulations of Z. no coal agent 
is allowed to have more than three vessels in the dock at the same time. 
The vessel was ready to go into dock on July 3, but the charterer's 
agent bavins already three vessels in the dock she was not admitted till 
July 11, and could not get under the tips till July 22. Held, that the lay- 
days commenced on July 11, and that the words *' load in the usual and 
customary manner," referred to the manner and not the place of load- 
ing (o). 

Case 5. — ^A ship was chartered to load at B. Dock, Z., " to be loaded and 



under the circnmttances. In Thiis r. Byers (1876), 1 Q. B. D. 244, where there 
was a fixed time named, the laj-dajs counted from the arriTal at the ueoal place 
of discharge. See also Brereton r. Chapman (1831), 7 Bing. 559. 

(m) Nielseti t. Wait (1885), 16 Q. B. D. 67 (C.A.), whose decision proceeded on 
different grounds from that of Pollock, B., in the Court below, 14 Q. B. D. 516. 

(n) McIfUosh T. ainclair (1877), 11 Ir. Rep. C. L. 460. See also Caffarmi v. 
Walker (1876), 10 Ir. Rep. C. L. 250. 

(o) Tcq>soott T. BcUf our (IS72), L. R. 8 C. P. 46 ; see note (p). See also Shadforth 
V. Cory (1863), 32 L. J. Q. B. 379. In 88, Norden ▼. Dempsey (1876), 1 C. P. D. 
654, a custom for timber ships at Liyerpool that the lay-days should begin on 
reaching a particular place in the dock, was proved and held binding. 
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discharged in nioeteen nrnning days.** On November 20, the ship being 
ready to load, was admitted into 6. dock by the dock authorities, as a 
matter of favour ; owing to dock regulations, she did not begin to load till 
December 5. Bdd, that the running days began when she entered the 
dock, and not when she reached her loading berth (p). 



(p) Dames t, McVeagh (1879X L. R. 4 Ex. D. 265 (C.A.); •■ explained by 
Brett, M^., the judge at the triiO, in Nelson v. Dahl, 12 Ch. D. 590. Some re- 
marks of Bramwell, L.J., in this case, not expressly acquiesced in by the other 
Lords Justices, seem open to serious doubt. He said, " I think it may be laid 
down that a vessel has reached the place of loading, as distinguished from the spot 
of loading, when she has entered that port from which her voyage is to commence 
.... suppose that the defendant's vessel had been Ijing in the river M., and 
that her captain had giren notice to the charterer that he was ready to enter the 
dock, and ready to taJie on board the cargo ; I do not think it would be open to 
the charterer to contend that the vessel was not at the place of loading, and that 
the lay-days did not begin to run." He admits that this conflicts with Tapscott 
V. Balfour, «.«., but justifies it by Ashcroft v. Crow CoOiery Co, (1874), L. R. 9 Q. B. 
640. 

In that case, a ship was chartered to load coal at Z. <* with the usual despatch 
of the port." The vessel was to load at the B. docks, and the same regulations 
existed as in Tapscott v. Balfour^ but here the charterer was his own agent. As 
the result of these regulations, the ship was kept waiting outside the dock for 
thirty days, before she could get in. The Court held there was an absolute con- 
tract by the charterer to load " with the usual despatch of the port,** and that this 
had been broken. They distinguish Tapscott v. Balfour , by construing the con- 
tract here as one not to detain the ship beyond the usual a^ ordinary period of 
delay "at the dock." But the charterer's contention would be that the ship 
never had reached the dock, and that his liability only began when she entered the 
dock named in the charter for loading. 

This case was commented on by Brett, L.J., at 12 Ch. D. 589 ; who took the 
view, either that the vessel being in the port of Z. at the time of the making of 
the charter, the clause as to the dock must be treated as a note as to the particu- 
lar part of the port, and that the time for loading began when the ship was at her 
port of loading, as distinguished from any part of it, or else that it was a decision 
as to the extent of the charterer's liabilities, and not as to the time when they 
began. Lord Blackburn, in Postletkwaite v. Freeland (1880), 5 App. C. at p. 622, 
aUo treats the case as a decision on the meaning of the clause to load ** with the 
utmost despatch," and says : " I think it is probably right." It can hardly be taken 
as a good decision that a ship chartered to load in a dock is ready to load, so that 
her lay-days begin, when she reaches the entrance to the dock. To so decide would 
be directly contrary to Tapscott v. Balfour^ and also to the principle stated in the 
House of Lords in Dahl v. Nelson (1881), L. R. 6 App. C. 38, 42, by Lord Black- 
bum, who said : " It was contended that the merchant undertakes to procure the 
ship admission to the docks .... it is clear that this is untenable. The legal 
effect of the contract, as far as regards the shipowner is, that he binds himself that 
his ship shall (unless prerented by some of the excepted perils) proceed to the dis- 
charging place agreed on in the charter. That is in this case the S. C. Docks, 
whi<m must, I think, mean inside the docks,** The effect of Ashcroft v. Crow 
Coll, Co. as an authority ** on the usual despatch of the port," is dealt with 
below (Art. 13/, 133), but it is difficult to understand here how the argument 
that the charterer incurred no liability till the vessel had entered the docks 
named for loading, is to be met, unless by the consideration, not alluded to in 
the judgments, that the ship was prevented entering by the previous engagements 
of the charterer or his agents. Spc M'ri/A* v. New Zeal*md Co, (1879), L. R. 
4 Ex. D. (165); TiUett v. Ca:m Avon (1886), 2 Times L. R. 675. And see post, 
note to Article 132, 133. 

In Davies v. McVeagh (1879), L. R. 4 Ex. D. 265, Bramwell, L.J., distinguishes 
KeU V. Anderson (1842), 10 M. & W. 498, Case 1, supra, as a case where the 
vessel had not completed her voyage by reaching Gravesend ; but if chartered to 
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Case 6. — ^A ship was chartered to discharge cargo at a (named) quay at 
Z. The ship arrived and found the only quay berth occupied by another 
ship. The shipowner offered to discharge across the other ship, if the 
chi-terer would pay the additional expense. The charterer refused, ffetd, 
that the lay-days did not begin till the ship was alongside the quay, the 
place named where the voyage was to end (q). 

Case 7. — A ship was chartered to load coals and proceed to Z., and deliver 
the same at one of four named places, " as ordered by charterer . . . forty- 
eight running hours for loading and discharge." She was ordered to 
discharge at W. wharf, and entered the dock for that purpose ; the dis- 
charging berths at the W. wharf being full, she did not begin to unload till 
twenty-four hours after entering the dock. Held, that the lay-days did 
not b^in till the ship reached the W. wharf (r). 



Article 40. — Readiness to load. 

A ship to be ready to load must be completely ready in 
all her holds, so as to afford the charterer complete control 
of every portion o'f the ship available for cargo (s). She 
must also in the absence of special stipulation have obtained 
all papers and permits necessary for loading. 

Case, — A ship was chartered with a power to the charterer to cancel 
the charter if the ship were not ready to load on or before May 31. On 
that day she had only discharged two of her holds, and was not completely 
discharged till the middle of the next day. Held, the charterers were en- 
titled to cancel. 

load at a dock, the shipowner is bound to proceed within the dock, and has not 
fulfilled his obligation till he has done so. It is submitted, therefore, that the 
dicta of Bramwell, L.J., cannot be sustained in face of Tapsoott v. Balfour and 
Dahl V. Nelson, 

(q) Strahan v. Gabriel (1879), per Brett, L.J., 12 Ch. D. 590. 

(r) Murphy v. Coffin (1883), 12 Q, B. D. 87. In this case again a didwn of 
Bramwell, L.J., in Daviea y, Mc Veagh (vide supra) was criticised. He had there 
said, ** When a ship is to take on board cargo at a specified place of loading, the 
responsibility rests not with her owner, but with the charterer, if the specified 
berth Is not in a fit state to receive her upon her arrival at the appointed time.*' 
But this is contrary to Strahan y. Gabriel and Dahi v. Nelson, and also to all the 
cases on the clause, ** or so near as she can safely get," which hold that the ship- 
owner must wait a reasonable time for the removal of obstacles which prevent 
his getting to the appointed place. Sed qtuere, if these obstacles are caused by 
the charterer, as by the number of ships he or his agent has already in the dock or 
at the wharf; see note (p), ante, and Arts. 132, 133, post, Matthew and 
Day, J.J., in Murphy v. Coffin, not only disregarded the dictum, but expressed 
their opinion that the whole case was inconsistent with previous decisions ; [on this 
vide supra, note (p)]. 

(s) Groves, Maclean 4r Co. v. Volkart (1884), 1 C. & E. 309 ; per Brett, L.J., 
at 12 Ch. D. 583; Oliver v. Fielden (1849), 4 Ex. 135; Bailey v. JTArroyate 
(1838), .7 A. & £. 919. In practice the ship is considered ** ready to load " though 
stiffening ballast, or cargo used for stiffening the ship, has yet to be put on boi^ 
her. 
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NOTICE OF READINESS. 83 

Article 41. — Notice to Oharterera of readiness to load. 

The shipowner must give notice to the charterers of the 
ship's readiness to load her cargo at the place agreed on in 
the charter {t). 

Case 1. — A ship was chartered to proceed direct to the S. dock, and there 
load in the usual and customary manner. In an action by shipowner 
against charterer for not loading, the latter pleaded that by reason of want 
of notice of the ship's arrival at the S. dock and her readiness to load, the 
charterers were unable to load her. Edd^ a good defence, if proved (w). 

Case 2. — ^A ship was chartered to proceed to A., and there load ; she 
arrived at A. with a cargo on owner's account. Her arrival was entered 
at the Custom House, but no notice was given to the charterer of her readi- 
ness to load homeward cargo. Eddy the charterer was not liable for failing 
to provide a cargo (a;)» 



Article 42. — Duty of Charterers to f tarnish Cargo. 

In the absence of express stipulations qualifying it (y), the 
duty of the charterer to furnish a cargo according to the 
charter is absolute. The charterer therefore will not be 
relieved from his express contract to load in a fixed time, or 
from his implied contract to load in a reasonable time, by 
anything preventing him from bringing a full and complete 
cargo to the place of loading (z). 

^^ The usual despatch in loading " means the usual despatch 
of a person who has at the place of loading a cargo ready for 
loading (a). The exceptions in a charter do not usually 



(0 Staidon v. Aastin (1872), 7 L. R. C. P. 651 ; Fairhridge t. Pace (1844), 
1 C. & K. 317. 

(tf) Stanton y. Austin, vide supra, 

(x) Faiirbridge v. Pace, vido supra. What amount of notice will suffice is 
doubtfuL If the charterers are proved to be otherwise aware of the readiness to 
load, I do not think express notice would be required. No notice is required of 
readiness to discharge. {Vide post, art. 124.] 

(y) See note p. 85. 

(jr) Lord Selborne in Ootferdaie v. Grant (1884), L. R. 9 App. C. at pp. 475-6. 
Lord Blackburn in Postkthwaite y. Freeland (1880), L. R. 5 App. C. at p. 619. 
As this duty deyolyes on the charterer alone, he does not come within the prin- 
ciple of Ford y. Cotesworth, L. R. 4 Q. B. at pp. 133, 134 ; 5 Q. B. 644 (1870). 
Thus, in Kirk y. Gihb8 (1857), 1 H. & N. 810, where a charterer had contracted 
to load a full cargo, and to procure the necessary CK>yemment pass for loading : 
Eeldf no defence that the Goyemment would only grant a pass on condition a full 
cargo was not loaded. So if the duty is on the shipowner alone, as in EUls v. 
Sughrue (1846), 15 M. & W. 253. 

(a) Kearon v. Pearson (1861), 7 H. & N. 386. 

2 



Digitized by 



Google 



84 DUTY OF CHABTEBER 

apply to protect the charterer who has failed to load, till the 
joint operation of loading is ready to begin, ship and cargo 
being ready at the place of loading (&). Thus, in the absence 
of express exceptions, the charterer will not be excused 
from loading by : — (I.) causes preventing a cargo being ob- 
taine ), as strikes (c), bankruptcy of merchants supplying the 
cargo (c), or non-existence of such cargo (d), or : — (II.) causes 
preventing a cargo when obtained from being transmitted to 
the port of loading, as ice («), bad weather (/), railway 
delays {g\ or Grovemment orders (A). 

The charterer may be released from such a contract by : 

I. express exceptions, the perils excepted being proved not 
merely to exist, but also to directly prevent the loading of 
the ship (t). 

II. By evidence that the parties, when they contracted, 
were aware of a particular state of things which might cause 
delay, provided that the actual delay is not unre«tsonable (Jc). 

in. By evidence that there was only one method of 
loading ever used at the port, which involved in all cases 
the transit of cargo from a particular place in a particular 
way, in which case accidents preventing such transit may 
come within exceptions " preventing loading" (Z). 

When once the loading is completed, the charterer's 



W 
W 



Coverdale y. Cfrantf vide supra ; Kay y. Field (1883), 10 Q. B. D. 241. 
Per Lord Selborne, 9 App. C. 476. 

(d) mils y. Sughrue (1846), 15 M. & W. 253. 

{e) Coverdale y. Oranty vide supra ; Kay y. Fields vide supra ; Kearcn y. Pear" 
•Ofii vide supra. 

(/) Fenwick y. Schmalz (1868), L. R. 3 C. P. 313. 

(^) Adams y. Boyal Mail Steam Co, (1858), 5 C. B., N. S. 492 ; Elliott y. Lord 
(1883), 62 L. J. P. C. 23. 

(A) Semble from Fi>rd y. Ootesworth (1869), L. R. 4 Q. B. 127 : and see Case 6, 
iub, 

(t) Per Lord Blackburn, (1880) Postlethwaite y. Freeland^ 5 App. C. at p. 619 ; 
The Village Belle (1874), 30 L. T. 232. Thus the perils must prevent the loading 
of cargo hj any ship ; e,g, the order of an invading army that no grain shall be 
exported : Bruce y. Nioolopoh (1855), 11 Ex. 129. Blight v. Page (1801), 3 B. & P. 
295, note, seems to turn on the absence of an exception of ^ restraint of princes " 
in favour of the shipper. Where a charter excepted ** accidents," it was held that 
a snowstorm preventing transit of cargo was not '* an accident beyond the control 
of the charterer, preventing or delaying the loading," it being an ordinary opera- 
tion of nature : Fenwick v. Schmalz j vide supra. 

(Q Harris v. Dressman (1854), 23 L. J. Ex. 210 ; and see Case 7, sub, 

(0 Hudson V. Ede (1868), L. K. 3 Q. B. 412, as explained by Lord Selborne, 
9 App. C. 477. 



Digitized by 



Google 



TO FURNISH CARGO. 85 

obligation is fulfilled (m), and subsequent delays, as by ice (n), 
or Mlure to procure clearances {p\ must fiall on the ship- 
owner. 

The cargo tendered must be one reasonably complying 
with the terms of the charter ( jj). 

Note. — ^Many charters contain a clause specially dealing with 
the charterer's duty to famish a cargo, e.g., " Cargo to be loaded 
in running hours, Sundays and holidays excepted, from 

the time true written notice is given (between 9 a.h. and 5 p.m.^, 
that all ballast or inward cargo is discharged and the vessel is 
ready to receive her cargo ; any time lost through riots, strike, 
lockout, or by reason of accidents to mines or machinery, 
obstruction in the railway and the docks, or by reason of 
floods, frosts, storms, or any cause beyond the control of 
the said charterers not to be computed as part of the loading 
time." 

Case 1.— A ship was chartered to " proceed to CardifF East Bute Dock 
and there load iron in the customary manner . . . cargo to be supplied as 
fast as steamer can receive . . . time to commence from the vessel's being 
ready to load . . . except in case of hands striking work, or frosts, or 
floods, or any other imavoidable accidents preventing the loading." 

The charterer's agent had his own iron at a whaii in a canal outside the 
dock ; but there were other agents with wharves in the dock, and it was 
possible, though expensive, to bring the iron from the wharf to the dock 
by land- Frost stopped the transit of the iron by the canal, though it 
would not have stopped the loading if the cargo had been in the dock. 
Hdd, that the charterers were liable for the delay as the frost did not pre- 
vent the loading, but only the transit of the cargo to the place of loading 
by one of the ways usual at the port (cj). 

Case 2. — A ship was chartered to load coal " in regular and customary 
turn, except in case of riots, strikes, or other accidents beyond charterer's 
control delaying or preventing loadint;." A snowstorm delayed the transit 
of the coal to the place of loading. Held^ the charterers were liable for the 
delay (r). 



(m) Smith v. WUson (1817), 6 M. & S. 78. 

(n) PringU ▼. MolUtt (1840), 6 M. & W. 80. 

(o) Bar,^ V. Dutton, (1815), 4 Camp. 333. 

(j)) Eolman v. Dasnieres (1886), 2 Times L. R. 480, 607. Thus a charter to 
load a cargo of pitch in bulk, will not be satisfied b^ a car^o which has melted, 
and has to be dug out of the trucks ; a ** cargo of machinery " without any parti- 
cular description of it, by a single piece of machinery, to ship which the master 
must cut open his decks. 

(q) CoverdcUe v. GraiU (1884), 9 App. C. 470. See also Kay v. Field (1883), 
10 Q. B. D. 241. In Kearon v. Pearson (1861), 7 H. & N. 386, it was said " the 
time for loading has no reference to the place whence the cargo is to come," t.tf., 
** usual despatch *' could not be construed " usual despatch of cargo coming from 
a particular colliery,*' but '* usual despatch of persons having a cargo ready for 
loading." 

(r) Fenvfick v. Schmah (1868), L. R. 3 C. P. 313. 
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86 CHARTEBER TO FUBNI8H CARGO. 

Case 3. — A shipowner agreed to send his ship to X.^ and there find and 
take on board a full cargo of guano. There was no guano at X. within a 
reasonable time of the ship's arrivinc. Hddf the shipowner was absolutely 
bound to find and load a lull cargo (s). 

Case 4. — A ship was chartered to load at X. a full cargo of coals, taMns 
her turn with other steamers, and receive prompt despatch in loading and 
discharging. The ship was loaded in her turn, but was delayed owing to 
a short supply of coals from the mines, ffdd, the charterer was liable for 
the delay {t). 

Ccue 5. — ^A ship was chartered to proceed to X., and there load coals in 
the customary manner. The loading was delayed by a disnpute between 
the railway and the collieries as to rates of carriage, and by a strike of 
colliers, ffeldy that the charterers were liable for the delay (u). 

Ccue 6.-- A ship is chartered to load cattle at an English port ; though 
the loading of cattle already at that port would not be prohibited, their 
transport to that port is forbidden by Order in Council. Submitted^ the 
charterer would be liable to delay arising from such order (x). ' 

Case 7. — A ship was chartered to load at S. colliery. Before signing the 
charter both parties knew that the colliery engine had broken down and 
was being repaired. Edd^ that if the engine was repaired, and the ship 
loaded, in a reasonable time, the charterer was not liable, as the owners 
signed the charter, knowing of the breakdown of the engine (z). 

Case 8. — A ship was chartered to proceed to X. •* and there load grain ; 
the cargo to be brought to and taken from alongside the ship at the ports 
of loading and discharge at the charterer's expense and risk • . . thirty 
running days for loading . . . detention by ice not to be reckoned as lay- 
days." All grain loaded at X. was brought by river from U. ninety miles 
oflf. Owing to ice between U. and X. the cargo was detained in transit to 
X. Hddj that the conveyance from U. by water, being the only method 
used, must be considered as part of the act of loading, and that die excep- 
tion as to ice relieved the charterer from liability (a). 

Ccue 9. — A ship was chartered for an outward and homeward voyage ; 
she was loaded and despatched on her outward voyage, but captured and 
brought back for adjudication ; her cargo was taken out and sold. The 
owner on receiving her back ofiered her again to the charterers to carry the 
outward cargo. Ileld, that he vras not entitled to do so (5). 

Ccue 10. — A ship chartered with thirty running days for loading finished 



(s) ffHh V. Sughrue (1846), 15 M. & W. 253. This case is quite inconsistent 
with Clifford v. WatU (1870), L. R. 5 C. P. 577. Brett and Willes, JJ., in that 
case treat it as a contract by the charterer to find a full cargo, which it certainly 
was not. 

(0 mioH V. Lard (1883), 52 t, J. P. C. 23. 

(«) Adams ▼. BoycU Mail Steam Co, (1858), 5 C. B., N. S. 492. 

(ar) On authority of Ford ▼. Cotesworth (1870), L. R. 5 Q. B. 549 : if export 
from the English port were actually forbidden, the charterer would be excused ; 
so if it were a foreign port and no time was named for loading : Vide supra^ 
Article 39, note (/). 

(z) Harris v. Drfesman (1854), 23 L. J. Ex. 210. 

(a) Hudson v. Ede (1868), L. R. 3 Q. B. 412, as explained by Lord Selbome in 
Coverdals ▼. Orant (1884), 9 App. C. 477. The dictum of Willes, J., approved by 
the Court in Hudson ▼. Ede, that " whenever there was no access to the ship by 
reason of excepted perils from any one of the storing places from which goods 
were conveyed direct to the ship, the exception in the charter would apply," 
must be taken as overruled by Corerdale v. Grant. 

(6) SmUh V. Wilson (1817), 6 M. & S. 78. 
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her loading on February 25, bat owing to a fire at the cuRtom-house her 
clearances could not be obtained till March 9, when she sailed. Held^ that 
as it was the duty of the owner to obtain clearances, the charterer was not 
liable for the delay (c). 



Article 43.—** AJmgHder 

Iq ordinary circumstances goods to be brought ** along- 
side " must be delivered immediately alongside, t . e.y to the 
ship's tackle. When it is clear from the charter that it is con- 
templated that the ship should do something outside herself, 
as in the clause ** cargo to be brought alongside, whence it 
shall be put on board by the master/' ** alongside " may have 
a wider meaning (d). 

The shipowner's duty does not begin till the goods are 
under his charge {e). 

If the shipowner takes the goods for loading before they 
have been brought to the place to which it is the duty of 
the charterer under the charter to bring them, he cannot, 
without express agreement to that effect, claim from the 
charterer any extra expense incurred in so doing (/). 



Article 44. — Charterer's refusal to load. 

If the charterer expressly refuses to load the vessel, the 
shipowner need not wait till the end of the days allowed for 
loading before he can sue for a breach of the contract to load, 
but may treat such a refusal as fiual {g). If he does not 

(c) Barrett ▼. Button (1815), 4 Camp. 333. On a charter that the ship « should 
be consigned to charterer's agent free of commission/' and cargo to be taken from 
vessel free of anj expense to the ship. Held^ that the charterers must clear 
ship and cargo, free of expense to the owner : Russell v. Ghriffith (1860), 2 F. & F. 
118. When a ship was chartered to proceed with cargo to F. ** where the ship 
shall be consigned to charterer's agents inwards and outwards, paying the usual 
commission." Held^ not to bind the shipowner to take a homeward cargo from F. 
from charterer's agents, but only, if he took any cargo at F., to employ charterer's 
agents for the ship-broking work : Cross v. Pagliano (1870), L. R. 6 Ex. 9. The 
broker's work and the Customs work are usually provided for by separate 
clauses in the charter. ** The ship to be consigned to ," for the broker's 
work, and *' the ship to be reported by ," for the Customs work. 

(d) Holman v. Dasnieres (1886), 2 Times L. R. 480, 607. 

(e) Per Lord Selbome in Coverdale v. Grant (1884), L. R. 9 App. Cas. at p. 475. 
See also British Columbia Co, v. Nettleship (1868), L. R. 3 C. P. 499. 

(/) Holman v. Dasnieres (1886), 2 Times L. R. 480, 607. In Fletcher v. Gil- 
le^ie (1826), 3 Bing. 635, there was such an express agreement. 
(g) Danube Co. v. Xenos (1863), 13 C. B., N. S. 825. 
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88 CHARTEBERS REFUSAL TO LOAD. 

accept the refusal as final the charterer may retract it, and 
may begin to load at any time before the lay-days have 
expired (A). 

In such a case, if the contract becomes illegal before the 
lay-days have expired (♦), such illegality will absolve the 
charterer from the performance of his contract, even though 
he has expressly refused to load before the contract becomes 
illegal, provided that the owner has not previously accepted 
such a refusal as final (h). 

Ccue 1. — A. by his agent agreed to carry C's goods in his ship, the 
shipment to commence on Aa«aist 1. On July 21, A. wrote to C. sayine 
that his at^ent had no authority to make the contract ; on July 23, A. stiU 
reimdiated it, but offered a substituted contract. 0. gave A. notice that 
he would hold A. bound by the original contract, but that if A. failed to 
perform it, C. would make other arrangements. On August 1, A. wrote that 
he was prepared to ship the goods, making no reference to the original 
contract. G. declined, having made other arrangements. Hdd^ that G. had 
a light to treat A.*s repudiation as a final breach (k). 

Case 2. — ^An Englisn ship was chartered to proceed to X. and there load 
a cargo in forty-five running days. The vessel was ready to load on 
March 9 ; between March 9 and April 1 the charterer repeatedly refused 
to load, but the captain stayed on at X. ready to load. On April 1, and 
before the expiration of the running days, war broke out between England 
and Russia; the captain finally Railed on April 22. Edd^ that as the 
captain had never accepted the refusal to load as final, the charterer had 
the whole of the runninc; days to perform his contract in, and if before 
then its performance beccmie illegal, he was discharged (h). 

Demurrage : see Section IX., Articles 128-135, post. 
Loading in faed time : see Article 131, post. 
Loading in reasonable time : see Article 132, post. 
Loading with customary despatch : see Article 133, post. 



Article 45. — Loading. 



Stipulations as to loading or unloading in a charter or bill 
of lading are to be construed with reference to the customs 



(A) Eeid v. ffoskms (1856), 6 E. & B. 953. 

(0 As in EsposUo v. Bo'jcden (1857), 7 E. & B. 763 ; Avery v. Bawden (1856), 
6 E. & B. 953, y62. 

(k) Dctn^tbe Co. v. Xenos (1863), vide supra. This case follows the principle of 
ffochster v. De la Tour (1853), 2 E. & B. 678 ; Frost v. Knight (1872), L. R. 7 Ex. 
114, discussed in Johnstone v. Milling (C.A.) (1886), 54 L. T. 629. 
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MANNEB OF LOADING. 89 

of the port of loading or discharge (Q, unless such cnstoms 
contradict or vary express stipulations in the charter or bill 
of lading (m). 

The practice of one or some merchants at a port will not 
make a custom (n)^ but where the practice is universally 
followed at the port, it ¥rill bind even persons ignorant of 
it (o) unless inconsistent with the written documents (p). 

Case 1. — A ship was chartered to load at X. '* a full and complete cargo 
of sugar, molasses, ^ other lawful produce." Evidence was tendered of a 
custom at X. that a full cargo of sugar and molasses meant a cargo com- 
posed of particular kinds of package, ie. hogsheads of sugar, and 
puncheons of molasses Hdd, admissible (g). 

Case 2. — ^A ship was chartered to load at X. coal and coke *' in regular 
turns." The loading of coal at X is regulated by statute. — HM^ that 
evidence as to the custom at X of loading coke was admissible to explain 
** in regular turns " (r). 

Case 3. — A charter was made ** on condition of the ship's taking a cargo 
of not less than 1000 tons of weight and measurement" Held^ that 
the relative propoi-tions of ''weight and measurement goods" were to be 
deti-rmined by the usage of the port of loading (s). 

Case 4. — ^A ship wsis charter^ to proceed to A. and there load in the 
customary manner a full and complete cargo of M. coke, ** to be loaded in 
regular turn." The vessels for M. coke were loaded by the M. Colliery in 
the order of their entry in a book, and not of their readiness to load, and 
this ship was so loaded, llie jury found that the ship was loaded accord- 
ing to the practice of the M. CoUiery, but that it was not an established 
or known custom, and that ** regular turn " meant " order of readiness," 
not " order of entiy on the book." Hdd^ that the charterer was liable for 
demurrage (Q. 

(0 Caraii v. Xenos (1862), 2 F. & F. 740, seems to show that it may not be 
sufficient to follow the usual custom of the docks, if unusual damage can be pre- 
vented from occurring bj special exertion. 

(m) Lord Blackburn, in PosUeihwcaU v. FreeUmi (1880), L. R. 5 App. C. 599, 
at p. 613, who curiously enough omits the qualification that the custom must 
not contradict the writing : Cuihbert v. Cunming (1856), 11 Ex. 405 ; LeOemann 
V. SckultM (1853> 14 C. B. S8 ; Putt v. />oiom(1864), 5 B. & S. 20 ; The Skandmao 
(1882), 51 L. J. Ad. 93. See also Benson v. Schneider (1817), 7 Taunt. 272} ^ 
Ifielsen v. Neame (1884), 1 C. & E. 288. 

(n) Xotoson v. Bvmess (1862), 1 H. & C. 396 ; Newall v. Boyal Exohcmge Co, 
(1885), 33 W. R. 342, 868. 

(o) King v. Hinde (1883), 12 Ir. L. R. 113; Robertson v. Jaohson (1845), 
2 C. B. 412 ; Hudson v. Ede (1868), L. R. 3 Q. B. 412. See note to Article 8, 
p. 19, awte, 

(p) Hudson V. Clementson (1856), 18 C. B. 213 ; Coverdaie v. Grant (1884), 
L. R. 9 App. C. 470,478 ; Hillttrom v. Oibson (1870), 8 Sc Sess. Cas., 3rd Series, 
463, wliere the words in the original printed charter, ^ deliver according to the 
custom of the port,'' had been struck out of the charter. 

(q) CuthbeH v. Cumming (1856), 11 Ex. 405. 

(r) Leidemann v. Schultt (1853), 14 C. B. 38. 

(s) Fust V. Dowie (1864), 5 B. & S. 20. See note to Article 46, as to ** weight 
and measurement." 

(0 Lawson v. Bumess (1862), 1 H. A C. 396. 
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Com 5. — ^A sailing yessel was chartered to proceed to X. for coals and 
load '' in rec^ular turn " ; there is only one colUery at X., and the practice 
of that colliery is to supply steamers in their order of readiness, and sailing 
vessels in their order, hut to postpone sailing vessels to steamers ; and this 
applies to all coal vessels at X. The owner was ignorant of this usage. 
Bddj that this usage was a custom of the port, and that ** regular turn ^ 
was to be construed according to it, the owner's ignorance bkng inuna- 
terial (u). 

Oawe 6. — ^A ship was chartered to proceed to Algiers with coal, " the lay- 
days reckoning from the time of the vessel beios ready to unload and in 
turn to deliver." The coals were shipped for toe French Government, 
though the shipowner did not know it, and by their regulations, such coals 
might only be discharged at a particular place, and in a particular order. 
EM, that evidence of usage was admissible to explain " in turn to deliver,** 
and that the Government regulation, being binding on all such vessels, must 
be taken as an usage of tiie port, the shipowner's ignorance being immate- 
rial (sc). 

Case 7. — A ship was chartered to proceed to X and load grain ; all 
gndn is brought to X. from U., ninety miles up river, by water; this 
universal custom of the port was well known in the grain trade, but not 
to the shipowner, hddy that he was bound by it (y). 



Article 46. — To had a full and complete Cargo. 

**Full and complete cargo" means a full and complete 
cargo according to the custom of the port of loading (z). 
It does not in the absence of custom give the charterer any 
right to carry passengers in the cabins (a). 

Where a vessel is chartered as of a certain capacity, and 
the charterer undertakes to load a " full and complete cargo," 
he cannot limit his liability by the capacity named in the 
charter, but must load as much cargo (J) as the ship will 
carry with safety (c). 

But where a certain number of tons is stipulated for in the 
clause as to " cargo," that number and not the actual capacity 
of the vessel will constitute the approximate measure of the 
charterer's obligation {d). The charterer is bound to put on 



(«) King v. Einde, 11 Jr. L. R.C. L. 113. 

(a?) Bobertson v. Jackson (1845), 2 C. B. 412. 

(y) Hudson v. Ede (1868), L. R. 3 Q. B. 412. 

{z) Cuthberiv, Ownmmg (1856), 11 Ex. at p. 409 ; and see Article 45. 

(a) Shaw Savill v. Aitken (1883), 1 C. & E. 195. 

(6) ** Cargo " usually means an entire shipload : Krcuger y. Blanch (1870), 
5 L. R. Ex. 179 ; Borromnan v. Drayton (1877), L. R. 2 Ex. D. 15. 

(c) Bunter v. Fry (1819), 2 B. & Aid. 421. 

(<0 Morris v. Levison (1876), 1 C. P. D. 155 ; Alcoch v. Lecuw (1884), 1 C. & E. 
98. 
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COMPLETE CARGO. 91 

board goods eqxuyaIe^t to the cargo stipulated for, or to a full 
and complete cargo, though, owing to their destruction before 
the ship sails, they may not all be carried in the ship {e). 

Where the ship is stowed in a manner that does not make 
full use of her hold, but the charterer or his agents saw the 
stowage and made no objection, the shipowner will not be 
liable for not loading a fidl and complete cargo (/)• 

Note. — ^The term ••tonnage" refers to register tons of 100 
oabic feet, and has no reference to weight. 

The term •• tons " by itself would mean a weight of 20 cwt., 
but the fall phrase •* ton of 20 cwt. " is generally used. 

The term •• tons weight or measurement," means that goods 
shipped are to be taken either by weight of 20 cwt., or by 
measurement of 40 cubic feet, a measure probably derived from 
the measure of 20 cwt. of salt water, (= 35'7 cubic feet, the 
balanoe being tixe allowance for the hull carrying it). Whether 
goocLs are to be treated as weight or measurement goods for 
nreight, is at the option of the sMpowner. See for the meaning 
of the phrase in a charter, Pust v. Doune (a). 

The number of tons of 20 cwt. a vessel will lift is called her 
••dead weight capacity," for short, '•dead weight," "d. w.," or 
•• capacity." 

Case, — A vessel was chartered *• to load a full and complete cargo of iron, 
say about 1100 tons." The actual tonnage of the ship was 1210 tons. 
The charterer furnished 1080 tons. Eddy that the charterer was only 
bound to load •* about 1100 tons,** that 3 per cent, was a fair margin ; 
hence that he should have loaded 1133 tons (h). 



Artide 47. — Broken Stowage. 

Where there is a charter ••to load a full and complete 
cargo," if the cargo loaded leaves room that may be filled 

(*) Thus in Jones t. Hdm (1867), L. R. 2 Ex. 335, where when a ship had 
loaded part of her cargo she caught fire, and the cargo on board being damaged 
had to be sold ; Held, that the charterer was not bound to replace the damaged 
cargo, but was bound to supply so much as would with the damaged cargo make 
a " full and complete cargo/^ But see Stragnell v. Fnedrichsen, 12 C. B., N. S. 
452 (1862), when the discharge of three quarters of the cargo under similar cir- 
cumstances by the master's request, and at the charterer's expense, was held to 
free the charterer from any further liability. 

r/) HotUl T. Stephenson (1830), 4 C. & P. 469. 

(^) Ptut ▼. DounSf vide supra, 

(A) Morris T. Levison (1876), 1 C. P. D. 155. Now (1886) a cargo of so many 
tons, " or thereabouts," is frequently taken to allow a margin or 5 per cent. 
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with " broken stowage," such broken stowage mnst be pro- 
vided {%) unless the custom of the port of loading does not 
require it (i). 

Case. — ^A ship was chartered " to load at X., a fall and complete 
carge of sugar, molasses, ~ other prodace. The charterer filled the 
Bhip with sugar in hog^eads and molasses in puncheons, but did not 
fill up with broken stowage. Evidence of a custom at X., that " full and 
complete cargo of sugar and molasses,'* meant car^o so stowed without 
broken stowage, held admissible, and the custom reasonable. HM^ there- 
fore, that the charterer had fulfilled his obligation (A;). 



Article ^9^. — Deck Cargo. 

Gk)ods are to be loaded in the usual carrying places (Z). 

The shipowner or master will only be authorized to stow 
goods on deck : (1) by a custom binding in the trade or port 
of loading, to stow on deck goods of that class on such a 
voyage (m) ; or (2) by express agreement with the shipper of 
the particular goods so to stow them (n). 

The effect of deck stowage not so autliorized will be to set 
aside the exceptions of the charter or bill of lading, and to 
render the shipowner liable under his contract of carriage 
for damage happening to such goods (o). 



either way. In Aloook v. Leeuw (1884), 1 C. & £. 98, a charter to ship " empty 
petroleam barrels as required by the master, say about 5000," was held to allow 
the master 10 per cent, margin on either side of 5000. 

(0 Cole V. Meek (1864), 15 C. B., N. S. 795; see also Duokett t. SaUerfield 
(1868), 3 L. R., C. P. 227. 

(Jt) CrUhbert t. Gumming (1856), It Ex. 405. 

(0 Mitchsson v. NicoU (1852), 7 Ex. 929 : see post^ Articles 90, 110. Whore a 
ship was chartered, charterers to have " the full reach of the vessers hold from 
bulkhead to bulkhead, including the half-deck ; " Heldy that the freight for goods 
stowed on deck was due to the shipowners. Heitt t. Ridley (1854), 9 Ex. 677. 

(m) Such as existed in Gould v. Oliver (1837), 4 Bing. N. C. 134, and was 
attempted to be proved in Newall v. Koyal Exchange Co. (1885^ 33 W. R. 342, 
868. 

(n) As in BurUm v. English (1883), 12 Q. B, D* 218; Wright v. Marwood 
(1881), 7 Q. B. D. 62 ; Johnson v. Chapman (1865), 19 C. B., N. S. 563. 

(o) Newall ▼. Royal Exchange Co., vide supra. This case is also reported in 
1 Times, L. R 178, 490, but in neither report are the grounds of the judgment 
very clear. Before Cave, J., at the trial, it was assumed that there was a binding 
custom to load on deck at the shipowner's risk : Cave, J., held that this custom 
excluded the terms of the bill of lading ; that therefore the shipowner was liable 
as a common carrier, but that as the goods, owing to the custom, were properly 
stowed on deck, the master was the agent of the shipper in making a jettison, and 
the shipper's only right was to a general average contribution. In the Court of 
Appeal it was held that there was no such binding custom, that therefore the 
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The peculiar position of goods stowed on deck puts them 
in a spe<*ial relation to claims for general average (p). 

Case L — A sliip was chartered to carry a *' full and complete cargo." 
Hddy that the chaji^rer was not entitled to load goods in the cabin (q). 

Case 2. — Cotton was shipped under a bill of lading, excepting ''jettison** 
and "stranding." The cotton was shipped on deck improperly (the 
attempt to prove a custom to do so failing); owing to the ship's stranding, 
the cotton was jettisoned, such jettison itself being proper. Held, that, the 
goods being improperly stowed, the shipowner was not protected by the 
exceptions (r). 



ArUde 49. — BdUast and Dwnnage. 

The shipowner having to furnish a seaworthy ship is bound 
to provide sufficient ballast and dunnage to make the ship 
seaworthy (a), and cannot require the charterer to provide 
such a cargo as will render it unnecessary for the shipowner 
to load ballast if). 

The shipowner may carry freight paying merchandise as 
ballast, if it takes no more room than ballast would have 
done, and does not interfere with the cargo shipped by the 
charterer (w). 

Note. — Dunnage is the name given to the provision made in 
stowage to protect goods from damage from contact with the 
bottom or sides of the vessel by the use of various articles. 

Com 1. — ^A ship was chartered '* to load a full and complete cargo <^ 



goods were improperly stowed on deck, and the master had not the authority of 
the shipper to jettison them ; that consequently the remedy of the shipper was 
not for a general average contribution ; and that the shipowner could not protect 
himself by the exceptions in the bill of lading, apparently because those excep- 
tions only applied to goods properly stowed. It is now (October, 1886) under 
appeal to the House of Lords. 

g?) Vf<fe DOS*, Articles 90, 110. 

Of) MUCi json T. Nicoll, vide supra, 

(r) NswaU r, Bcyal Exchange Cb., vide supra, 

(s) The charterer sometimes contracts to ship ballast at ship's expense ; and if 
80, may, in the absence of express stipulation, be liable for delay in such ship- 
ment : see for such stipulation, Sanguinetti ▼. Pacific SteamNavigation Co, (1877), 
L. R. 2 Q. B. D. 238. 

(0 Moorsom y. Page (1814), 4 Camp. 103 ; Irving y. Ckgg (1834X 1 Bing. 
N. C. 53 ; Southampton Colliery Co, y. Clarke (1870), L. R. 6 Ex. 53. 

(tt) Towse y. Henderson (1850), 4 Ex. 890. Semble, the shipowner may use 
cargo as ballast or dunnage, provided it can be so stowed as to take no harm, 
though this wiU rarely happen: hence dictum of Sir R. Phillimore in The 
Marathon (1879), 40 L. T. 163, at p. 166. 
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copper, tallow, hides, or other goods " (v). The charterer provided tallow 
and hides, hut no copper. In consequence the ship had to keep in her 
hallast and so lost freight. Held^ Uiat the charterer was justified in 
shipping such a cargo (w). 

Case 2. — ^A ship was chartered " to carry a full and complete cargo 
of merchandise, 100 tons of rice or sugar to he shipped previous to any 
other cargo as hallast." The charterer completed the loading with such 
light goods that more than 100 tons of hallast were required. Edd^ that 
the shipowner must supply it (x). 



Article 50. — Loading and Stevedores. 

In the absence of custom or express agreement it is the 
duty of the owner by his master to receive and properly 
stow the cargo, which is brought alongside at the risk and 
expense of the shipper (y). If the master or shipowner him- 
self directs the stowage he is bound to exercise the same 
skill as a properly qualified stevedore (z). If he fail to do so, 
the shipper hets an action against the owner and master (y). 

As between shipper and shipowner, the employment of a 
stevedore by the owner does not relieve him from liability 
under his contract to carry as contained in the bill of lading, 
and unless protected by express agreement, he will therefore 
be liable for damage done in or by negligent stowage (a), 
though he will have his remedy against the stevedore. 

If there is a charter, the shipper who is ignorant of the 
charter will be entitled to sue the owner for bad stowage (a) ; 
a shipper aware of the charter can only sue the charterer (6). 



(v) For other cases on special charters as to proportion of goods to be shipped, 
see Cockbum v. Alexander (1848), 6 C. B. 791 ; Warren v. Peabody (1849), 
8 C. B. 800; Capper v. Forster (1837), 3 Bing. N, C. 938; Southampton & 
Colliery Co. v. Clarke (1870), L. R. 6 Ex. 53. 



(w) Moorsom v. Page (1814), 4 Camp. 103. 

(a?) Irving v. Clegg (1834), 1 Bing. N. C. 53. 

(y) Blaikie v. Stenhridge (1859), 6 C. B., N. S. 894 ; Sandemann y. Scvtrr 
(1866), L. R. 2 Q. B. 86. 

(«) Anglo-African Co, v. Lamzed (1866), L. R. 1 C. P. 226; Svoamston v. 
Qarriok (1883> 2 L. J., N. S. Ex. 255, and see note 1. 

(a) Sandemann v. /Scurr, vide supra, at p. 98; The Figlia Maggiore (1868), 
L. R. 2 Ad. 106 ; The St, Cloud (1863), B. & L. 4; ffayn v. CW/iYorrf (1879), 

T J> A Q p D 182, ^ \ ^w 

(6) St,' Cloud (lSeS% B. & L. 4 ; Newberry v. Colvin (1832), 1 CI. & Fin. 283 ; 
see also per Bramwell, L.J., in Wagstaff v. Anderson (1880), L. R. 5 C. P. D. at 
p. 177, 178 ; and Parke, B., in Major v. White (1835), 7 C. & P. at p. 43 ; see 
Article 18 b. 



Digitized by 



Google 



STEVEDORES, 95 

In all these cases it will be a good defence to show that 
the shipper was aware of the method of stowage, and made 
no objection (c). 

Whether the charterer or owner is ultimately b'able for 
bad stowage will depend on the terms of the charter as to 
stowage, but either the charterer or owner will have his 
remedy against the stevedore, unless the damage results 
from defaults in gear supplied by the ship (d). 

The owner who has employed a stevedore is not liable to 
persons damaged in the course of the stevedore's work, unless 
the damage results from default in gear supplied by the ship. 
In any other case, their remedy, if any, is against the steve- 
dore {e). 

Note 1. — This seems to conflict with the principle that the 
employer of an independent contractor incurs no liability for 
the acts of the contractor and his servants ; and it is certainly 
opposed to the dictum of Willes, J., in Murray v. Ourrie (e). 
" The shipowner would not have been liable to the charterer 
(shipper), if the wrongful act of the stevedore had caused 
damage to any part of the cargo." But the principle is subject 
to exceptions, as when the act is unlawful or in its nature 
dangerous, or is work which the employer is bound by statute 
or common law to perform, or is controlled or interfered with 
and directed by the employer (/). Now it is clear that the 
work of loading is one which the carrier is legally bound to 
perform under his contract of carriage, and he cannot get rid of 
ids liability by employing an independent contractor, though 
he may have a remedy over against the contractor. Persons, 
however, damaged by the contractor's negligence, apart from the 
contract of carriage, can only sue the contractor, and this is the 
explanation of Murray v. Currie (e); as the work was not so 
dangerous per se as to bring it within the exception, nor did the 
employer control the contractor's work. The ordinary direc- 
tions to a stevedore, as to where he should stow goods, not 
involving instructions as to how he should stow them, will not 
be sufficient to bring the employer within this exception. The 
dicium of Willes, J., must therefore, it is submitted, be taken as 
unsoimd. 



(c) ffaoiU V. Stephenson (1S30), 4 C. & P. 469 ; OhrhffY. BriscaU (1866), L. R. 
1 P. C. 231 ; Major v. White, vide supra, 

(d) See cases, sub, and notes. The owner is primarily liable to pay the steye- 
dore. See Eastman ▼. Barry (1876), 33 L. T. 800. 

(«) Murray v. Currie (1870), L. R. 6 C. P. 24. 

(/) See Macdonell on "Master and Servant," pp. 262-270. 
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Case 1. — A ship was cliartered by 0.» to load a car^o not exceeding what 
the ship could reasonably carry, " C.'s stevedore to be employed by the 
ship, and the cargo .... to be brongbt alongside at C.*s risk and ex- 
pense.^ G. did not appoint a stevedore, and the owners did not load a full 
cargo. Held, Uiat the condition that G. should appoint a stevedore was not 
a condition precedent ; that even if he did not, the owners and their master 
were bound to take on board as much cargo as the ship could reasonably 
carry, and that the master was bound to \ise the same skill as a qualified 
stevedore in stowing it (^). 

Case 2. — G. chartered a ship from A., with a clause, " stevedore of out- 
ward cargo to be appointed by charterer, but to be paid by and act under 
captain's orders.** Other shippers, knowing of the charter, shipped goods, 
which were stowed by the stevedore appointed by the charterer; the 
captain did not interfere with their stowage. Held, that the shipper could 
not sue the master for bad stowage (h). 

Case 3. — ^A. chartered a ship to G., to sail to X., and load from G.'s agents 
there, *' cargo to be stowed at merchauts' risk aud expense." Goods were 
shipped by F., ignorant of the charter. The stevedore was appointed by 
the charterers, thoueh ultimately paid by owners. Held, that F. could 
sue A. on bills of lading signed by the master (i^. 

Case 4. — K., a stevedore, in unloading; A.'s ship, employed L., a member 
of A.'s crew, assigned to him by A., but under the orders of and paid by 
K. Through L.*s negligence, M., a fellow-workman, was injured. Heldy 
that K. and not A., was liable (k). 

Case 5. — G. sued A. and E. nis captain, for negligent stowage of A.'s 
ship, chartered by G., whereby she carried less cargo than she might have 
done. A. proved that G. and his broker were on board from time to time 
during the loading, and made no objection to it. Held, a good defence (l). 

Note. — ^For the practioe in loading general ships in London, 
Liyerpool, Glasgow, Bristol, and Htul, see Appendix U., post. 



(g) Anglo- African Co, v. Lamzed (1866), L. R. I C. P. 226. 

(A) Blaikie v. Stembridge (1859), 6 C. B., N. S. 894, followed by Sir R. Philli- 
more in The Catharine Chalmers (1875), 32 L. T. 847, which, however, it is diffi- 
cult to reconcile with Omoa Coal Co. v. Huntley (1877), L. R. 2 C. P. D. 464. In 
Sack V. Ford (1862), 13 C. B., N. S. 90, the ship was chartered with a clause ; <*the 
charterers are to have liberty to employ stevedore and labourers to assist in the 
loading and stowage and discharge of the cargo ; but such stevedores being under 
the control and direction of the master, the charterers are not in any case to be 
responsible to the owners for damage or improper stowage .... the liability of 
owners shall remain the same as if they were carrying out a voyage on their own 
account.** The charterers sued the owners for negligent stowage and succeeded. 
This clause is a very special one, apparently framed to avoid the decision in 
Blaikie v. Stembridge, and the decision is very strong, seeing that the charterers 
actually paid the stevedores themselves. See also The Helene (1865), B. & L. 415. 

(0 Sandemann v. Scurr (1866), L. R. 2 Q. K 86. Semble, that A. could sue C. 
for any damages F. recovered from him. 

(k) Murray v. Currie (1870), L. R. 6 C. P. 24. 

(0 Ohrloff V. Briscall (1866), L. R. 1 P. C. 231 : but the knowledge of the 
lighterman who brought the goods to the ship will not be sufficient to affect the 
shipper : Figlia Maggiore (1868), L. R. 2 A. & £. 106. 
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Article 51. — Mate's Beeeipt. 

On deKvery of goods by a shipper to the shipowner or 
his agent, the shipper will, unless there is a custom of the 
port to the contrary (m), obtain a document known as a 
** mate's receipt'* Apart from special contract (n) the goods 
are then in the shipowner's possession and at his risk (o). 

As a general rule the person in possession of the mate's 
receipt) where one exists, is the person entitled to bills of 
lading, which should be given in exchange for that receipt, 
and he can sue for wrongful dealing with the goods. The 
shij^wner will be justified in delivering bills of lading to 
him if he has received no notice of and does not know of 
other claims (p). 

But the mate's receipt is also a recognition of property in 
any person named therein as owner, an acknowledgment that 
the shipper holds the goods on his account (q). The master 
will therefore be justified in delivering bills of lading to 
such a person ; or to a person proved to be owner of the 
goods (r), even though the mate's receipt is not produced, if 
he has received no notice of other claims and is satisfied the 
goods are on board (s). 

Mere indorsement or transference of the mate's receipt 
without notice to the shipowner or bis agent does not pass 
the property in the goods, and a custom to that effect has 
been held bad (s). 

Statements in the mate's receipt are not conclusive against 



(m) Thus in the port of London, a ^ mate's receipt " is only given for water- 
borne goods, and not for goods sent to the docks by land. For these latter the 
corresponding document is the wharfage note issued by the dock company, who 



(n) See Note to this Article. 

(o) Briiish Columbia Co, v. NeUleship (1868), L. R. 3 C. P. 499 ; Cobban y. 
Dovone (1803), 5 Esp. 41. 

(p) Cratien v. Ryder (1816), 6 Taunt. 433 ; Thompson v. Trail (1826), 6 B. & C. 
36 ; Falk v. Fletcher (1865), 18 C. B., N. S. 403. 

(g) Evana v. Nichol (1841), 3 M. & G. 614 ; Craven v. Ryder (1816), 6 Taunt. 
433. The majority of receipts do not contain an owner's name. 

(r) CouHujee v. Thompson (1845), 5 Moore, P. C. 165. 

(») Hathesing v. Laing (1873), L. R. 17 Eq. 92. In practice lightermen and 
agents frequently detain the mate*8 receipt as security for disputed accounts ; but 
shipowners in these cases often disregard the maters receipt and deliver bills of 
lading to the shipper. 
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98 MATE'S RECEIPT. 

the shipowner, but throw on him the burden of disproving 
them if). 

Note, — ^The bill of lading sometimes provides expressly when 
the ship's responsibility shall commenoe ; e. g. '* when ^oods are 
taken in from a lighter, when the goods are over the ship's deck 
level with the rail;" or "it is expressly stipulated tiiat the 
goods mentioned in this bill of lading, while awaiting ship- 
ment on any quay or lighter in Liverpool, shall be at risk of 
shipper." 

The shipowner usually requires, as a condition of his assuming 
liability for the goodn, that they shaU be correctly marked, e. g, : 
" The shippers to mark each package before shipment with the 
name of tne port of destination in letters of two inches in length 
at least, otherwise the owners to be free from all responsibility 
for the goods " ; or, " The ship will uot be responsible for correct 
delivery, unless each package be distinctly, correctly, and per- 
manently marked by tne merchant before shipment with a mark, 
number, and address, and also with the name of the port of 
delivery, which last must be in letters not less than two inches 
long"(tt). 

Case 1.— F., shippers, delivered to A.*8 servants on the quay goods for 
shipment by A.*8 vessel alongside, and received a mate's receipt: one of 
the cases was left behind, ndd, that A. was liable for its loss (v). 

Cfcwe 2. — F. sold sugar /. o, 6. to H. : P. shipped the sugar on A.'s ship, 
receiving a "mate's receipt ** — "Received on board the X. for and on 
account of F." H. resold to K. ; K. obtained bills of lading from A.'s 
captain. Before the ship sailed H. failed. F. claimed to stop in transitu. 
I'he jury found that by shipping under the mate's receipt F. did not 
intend to divest his Uen. Held^ that F. was entitled to the hills of lading, 
and not K., the property being still in F. (x). 

Case 3. — F. sold goods to H. /. o. 5., took a bill from H. in pajrment, 
and shipped them on A.'s ship, getting mate's receipt. H. failed while the 
bill was running. F. claimed to stop in transitu. A.'s captain had made 
out the bills of ladin^i in H.'s name, without production of mate's receipts. 
Held, that F. being absolutely paid by bill (y), the right to stop in transitu 
was gone ; that the property was therefore in G., and that the possession 
by F. of the mate's receipts was immaterial (z). 

Case 4. — H., acting as a^^ents for 0. F., bought goods and shipped them 
in A.'s vessel, chartered to C. F., obtaining a mate's receipt for them. 
C. F. indorsed the receipts to U., who kept them as security for their pay- 



(0 Biddulph V. Bingham (1874), 30 L. T. 30. 

(u) For ftn example of the working of a similar exception, see Cox v. Bruce 
(1886), 2 Times L. R. 598. 

(c) British Columbia Co. v. NeUleship (1868), L. R. 3 C. P. 499. The delivery 
must be to a recognised agent of the shipowner, as master, mate, super-cargo, or 
dock company, not merely on board the ship, or to the crew. Cobban y. Vofxme 
(1803), 5 Esp. 41 ; Mackenzie v. Botoe (1810), 2 Camp. 482. 

(x) Craven v. Byder (1816), 6 Taunt. 433. 

(y) See Article 64. 

Iz) Cowasjee r. TTumpson (1845), 5 Moore, P. C. 165. 
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ment by C. F., but gave no notice to A.'8 captain. G. F. obtained bills of 
lading from the captain, and indorsed them to a bank. The bank and H. 
both claimed the goods. H. set up a custom of Bombay that mate's 
receipts were negotiable instruments, indorsement of which passed the pro- 
perty, and that captains were bound not to give bills of lading except on 
the production of the mate's receipt, ffeld, that such a custom was bad ; 
that A.'8 captain, knowing 0. F. to be the owners of the goods, and having 
no notice of any other claim, was justified in giving bills of lading to 0. F., 
and that the holders of the bills oi lading had presence over the holders 
of the mate's receipts (a). 

Case 6. — ^F. shipped goods in A.'s ship, and received a mate's receipt : 
"Received on board the A. from F., to be delivered to G." F. had 
arranged with G. that these goods should be consigned to him as security 
for advances, and forwarded the receipt to G. F. failed, and A. claimed a 
lien on the goods for other debts due from F. to A. Edd, that G., as 
holder of the mate's receipt, acknowledging that the goods were held to be 
delivered to him, was entitled to sue A. for the goods (6). 

Case 6. — 0. verbally chartered a ship from A., and loaded in it iron 
supplied by H. A.'s mate gave a receipt for 330 tons ; there was no bill 
of lading. On arrival there were only 3261 tons of iron. C. had paid H. 
for 330 tons, on the mate's receipt 0. sued A. for the price of 3| tons 
short A.'s mate proved that he nad delivered all he had received. Held, 
that A. was not liable, the mate's receipt being only prima facie evidence, 
which A. could contradict (c). 



Article 52. — Shipped in good oondition. — Weighlf valuer and 
contents mknoum. — QtudOy and qwmtity unhnoum. 

The insertion of either of these clauses in the bill of lading 
by the master or bfoker repudiates his liability for any 
description of the weight or contents of the goods contained 
in the bill of lading ; but he is bound to carry and deliver 
safely the goods received by him, whatever their contents or 
weight may be (dy 

These clauses only admit as against the shipowner that a 
package was shipped externally to all appearances in good 
condition (e). 

If such goods are delivered damaged the shipper must 
give prima facie evidence either that they were shipped in 



(a) ffathesmg r. Laing (1S73), 17 L R. Eq. 92. 
(6) Evans r. Nichol (1841), 3 M. & G. 614. 

(c) Biddulph V. Bingham (1874), 30 L. T. 30. 

(d) Jesael v. Baih (1867), 2 L. R. Ex. 267 ; Lebeau v. General Steam Navigation 
Co, (1872X L R. 8 C. P. 88. 

(0 The Peter der Qrosse (1875), L. R. 1 P. D. 414, but see WUzler r. Collins 
(1879X 35 Am. Rep. 327. 

H 2 
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good condition internally, or that the damage resulted from 
some external cause within the control of the shipowner (/). 

Cctse 1. — ^D., C.'s broker, signed a bill of lading to F. for thirty-three 
tons of manganese ; the bill contained the printed words, " Weight, contents, 
and value unknown." On arrival the ship only delivered twenty-six tons, 
and it was admitted that no more h»d been shipped. Hdd, that such a 
bill only meant " a certain quantity of manganese has been shipped, which 
for purposes of freight is said by the shipper to amount to so much, but I 
do not pretend or undertake to know whether that statement of weight is 
correct (jg). 

Case 2. — F. clelivered to A. for shipment goorls described in the bill of 
lading F. tendered for signature as " linen goods." A.'s captain signed 
the bill of ladiu'j, after stamping it, "Weight, value, and contents un- 
known." The goods were really silk goods, the misdescription being 
inadvertent and not fraudulent. In transit two pieces of silk were lost, 
and F. claimid their value from A. Held, that the effect of the words 
stamped was to do away with the description in the bill of lading, the 
contract being to carry the package whatever its contents might be and 
declining to be bound by any statement of its contents, and tliat A. was 
therefore liable (A). 

Case 3. — GJoods were shipped under a bill of lading, *' Shipped in good 
order and condition . . . weight, contents, and value unknown.** They 
were delivered dirty externally, and damaged obviously from some external 
source. Held, that the bill of lading was evidence that externally the 
goods had been shipped in good order and condition to the eye, and that, 
as it was proved priindfctcie that the damage resulted from some external 
source, the goods shipowners to free themselves must prove that the goods 
were damaged when shipped (t). 

Case 4.--Cotton seed was shipped under a bill of lading " in good order 
and well conditioned; quantity and quality unknown." Held, that to 
render the shipowner liable for the delivery of damaged goods, the shipper 
must prove either shipment in good condition or damage siistained on the 
voyage through fault of the shipowner (/). 



(/) The Ida (1875), 32 L. T. 541. The Prosperino Palasso (1873), 29 L. T. 
622 ; which however is reversed in 7^ Ida, so far as it laid down as a rule of 
law that the shipper must always prove affirmatively good condition on ship- 
ment. He must primd facie negative inherent vice of the goods, which he can do 
by showing that the damage is obvionsly due to an external cause. See also 
Williams v. Dobbie (1884), 11 Sc. Sess. Cases, 4th Ser. 982. If the evidence 
leaves it doubtful whether the damage was due to an excepted peril or not, the 
shipowner will not be liable, unless some negligence on his part is shown which 
may have caused the damage : Muddle v. Stride (1840), 9 C. & P. 380, sed qucere. 
The non-arrival of the vessel at her destined port is not eyen primd facie evidence 
of negligence. Bot/sm v. Wilson (1816), 1 Stark. 236. The arrival of the vessd, 
but non-arrival of the goods is such primd facie evidence : The Xantho (1886), 
2 Times L. R. 704. 

(gr) Jessel v. Bath (1867), 2 L. R. Ex. 267. See also Tully v. Terry (1873), 
L. R. 8 C. P. 679 ; Corns v. Bingham (1853), 2 E. & B. 836, where, on a sale of 
cargo afloat by bill of lading, Held^ that payment was to be made on the amount 
in the bill of lading, and not the amount actually delivered ; and Article 141, post. 

(A) Lebeau v. General Steam Navigation Co. (1872), L. R. 8 C. P. 88. The case 
of Bradley v. D%mipace (1862), 1 H. & C. 521, which caused much difference of 
judicial opinion at the time, is doubtful law now. 

(0 The Peter der Grosse (1875), L. R. 1 P. D. 414. If the damage had not 
been obviously external, the shipper must have connected it in some way with the 
shipowner. 2%e Ida (1875), 32 L. .T. 541. 
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Article 53. — Oeaser Clause. 



Charters, especially those made by English agents for 
foreign consignees, frequently contain a clause to the effect 
that the charterer's liability shall cease on shipment of the 
cargo. This clause, known as the '^lien and exemption 
clause," or "cesser clause" (i), is usually inserted in con- 
sideration of the granting to the shipowner of a lien, which 
he would not otherwise possess, on the cargo for demurrage 
and dead freight (Z). 

The tendency of the Courts is to hold that the exemption 
granted to the charterer is co-extensive with the lien thus 
conferred on the shipowner (m). 

Where therefore no lien at all has been granted to the 
shipowner, the Courts have been slow to relieve the charterer 
from liabilities arising before the shipment of the cargo (n) ; 
but where the words make it clear that such was the inten- 
tion of the parties, they have held the charterer relieved (o), 
even though the effect of such a decision was to leave the 
shipowner without remedy (p). 



(k) E,g, : '* This charter being entered into on behalf of others, all liability of 
the parties signing to cease after shipment of cargo, in consideration of which it is 
agreed that for the payment of all freight, dead freight, and demurrage, the said 
owner shall have an absolute lien and charge on the said cargo.*' 

(0 See Article 161. 

(m) *' It seems impossible to hold that the matters, as to which the liability was 
to cease, were not the same as the matters as to which the lien was given ; '* per 
Bramwell, B., in Francesco v. Massey (1873), L. R. 8 Ex. at p. 106. "The clause 
making the charterer's liability to cease must exactly coincide with the lien : " 
per Amphlett, B., in Kish v. Cory (1875), L. Ri 10 Q. B. at p. 563, see also pp. 
559, 562, per Brett, J., and Pollock, B. See also Gray v. Carr (1871), L. R. 
6 Q. B. at p. 544, and French v. Gerber (1877), L. R. 2 C. P. D. at p. 250. 

(n) Chnstoffersen v. Hansen (1872), L. R. 7 Q. B. 509. 

(o) Ogle^y v. Fglesias (1858), E. B. & E. 930 ; MUvain v. PereM (1861), 
3 E. & E. 495. 

(p) It is clear that the charterer is relieved by the cesser clause from liabilities 
accruing after the shipment of the cargo ; there has been a conflict of opinion 
whether he was in addition relieved Irom liabilities accruing before such ship- 
ment ; and, though the authorities now establish that he is, if a corresponding 
lien is given to the shipowner, yet several judges, and notably the present Master 
of the Rolls, while recognizing that the authorities are so, have thought that on 
principle the decisions should have been the other way. See per Brett, J., in 
Gray v. Carr, L. R. 6 Q. B. at p. 537, and in Kish v. Cdy (1875), L. R. 10 Q. B. 
at p. 559 ; idso per Coleridge, L.C.J., in the latter case, at p. 557, and per 
Grore, J., at p. 562 ; but as the latter learned Judge says : **The authorities 
however are too strong to be overruled even by a Court of Error." 
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Similarly where a lien has been granted to the shipowner 
the Conrts have held the charterer excused from claims for 
which the shipowner has a lien (q) or some other security 
on the cargo (r), but have treated him as liable for claims 
for which the shipowner has no such lien (s), or which the 
express words of the clause show that he was intended to be 
liable for (t). 

The fact that the charterer is also the consignee of the 
cargo will not destroy his exemption under such a clause {u% 
unless he is consignee under a bill of lading incorporating 
and so reviving the liabilities of the charter, when the cesser 
clause will be held inapplicable to the new contract as regards 
liabilities accruing after the shipment of the cargo (x). 

Note, — The chief difficulty in the interpretation of the dause 
arises from the term ^* demnrrage," which strictly means an 
agreed and certain sum payable under the contract for delay 
beyond the agreed lay-days ; but may also loosely be taken to 
mean the mmquidated damages payable for breach of the im- 
plied covenant to load within a reasonable time, known in law 
as *' damages for detention " (y), and the term appears often to 
be used commercially in this wider sense. 

The oases, though contradictory, appear to yield the following 
rules, as to charters containing a *' cesser dause," and a lien for 
" demurrage." 



Article 54. — Demurrage and Cesser Clause. 

Where no demurrage in the strict sense of the term (z) is 
stipulated for in the provisions as to lay-days, but a lien for 
demurrage is given by the cesser clause to the shipowner; 



(q) Francesco v. Massey (1873), L R. 8 Ex. 101 ; Kish t. Cory (1875), L. R. 
10 Q. B. 553; BanniaUr v. Breskmr (1867), L. R. 2 C. P. 497 ; SangviMUi v. 
Pacific Steam Namgation Co. (1877), L. R. 2 Q. B. D. 238. 

M French v. Gerber (1877), L. R. 2 C. P. D. at p. 250. 

(») Lockhart v. Folk (1875), L. R. 10 Ex. 132 ; Francesco v. Massey^ vide supra, 

it) Lister v. Van Baansbergen (1876), L. R. 1 Q. B. D. 269 ; Pederson t. 
Lotinga, (1857^ 28 L. T. 267. 

(ft) Scmgmnetii v. Pacific Steam Navigation Co. (1877), L. R. 2 Q. B. D. 238. 

(x) QuUischen v. Stewart (1884), 13 Q. B. D. 367 (demumge at port of dis- 
charge); Bryden v. Niebuhr (1884), 1 C. & E. 241 (demurrage at port of call); 
which, it is submitted, overrule Barwick t. Bumyeat (1877), 36 L. T. 250. 

(y) Cray v. Carr (1871), L. R. 6 Q. B. 544, 551. 

(z) Agreed damages to be paid for the delay of the ship in loading or unloading 
beyond an agreed period, such delay not being caused by default of the shipowner. 
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snch a lien will include damages for detention at the port of 
loading, and the charterer will not therefore be liable for 
such damages (a). 

Where demurrage in the strict sense of the term is stipu- 
lated for in the charter, after provisions as to both loading 
and discharging, it applies to both : if then a lien for demur* 
rage is given together with a cesser clause, such a lien applies 
only to demurrage in the strict sense Q>) [and not to damages 
for detention beyond the agreed days on demurrage] {c). 
The charterer will therefore be freed from liability for de- 
murrage at the port of loading {d) [but not for damages for 
detention at the port of loading (e)] (/). 

Where there is a stipulation for demurrage at the port of 
discharge, but none at the port of loading, the term ^^ demur- 
rage " can only be taken to apply to the port of discharge ; 
and the shipowner will therefore have no lien for damages 
for detention at the port of loading, while the charterer will 
be liable for such damages {g). 

Note. — These rules may also be put in another way. Where a 
lien for demurrage is given to the shipowner by a charter con- 
taining a "cesser clause," the charterer will be freed bjr the 
'' cesser clause " from all liability for demurrage or detention at 
the port of discharge. 

At the port of loading his liabilities will vary according to 
the stipulations of the charter as to demurrage. Stipulations 
for demturage at the port of loading may be either : — {h) 

(1.) Exhaustive : as "ten days for loading, and demurrage at 
£2 per diem afterwards, ' which provides for all delay. 

(2.) Partial : as " ten days to load, ten days on demurrage at 
£2 per diem," when all delay after twenty days will give rise 
to " damages for detention ;" or " demurrage at £2 per diem " (• ), 
when demurrage YnXl begin at a time unascertained, except that 
such time must be reasonable. 

(3.^ N(me: as " ten days to load," or "locd according to the 



(a) Bannister v. Breslauer (1867), L. R. 2 C. P. 497 ; see ni&. p. Ill 
(6) Kish T. Cory (1875), L. R. 10 Q. B. 553. 

(c) Gray r. Carr (1871), L. R. 6 Q. B. 522. 

(d) Francesco v. Massey (1873), L. R. 8 Ex. 101 ; Kish v. Cory, vide supra. 

(e) Gray r. Carr ; Francesco y. Massey, vide supra, 
(f ) The parts in brackets are dispnted : see note sub. 
(^g) Zockhart v. Folk (1875X L. R. 10 Ex. 132. 

(A) See also Article 121, post. 

(0 Cf. Hearts T. Jacobs (1885), 15 Q. B. D. 247. 
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cnstom of the port,*' or simply •* load," where all delay will be 
met by damages for detention. 

Witb regard, then, to the port of loading : — 

(1). If uiere is an eaohoMtUve stipulation for demurrage, the 
charterer will be freed &om it by the cesser clause, the ship- 
owner having a oo-extensive lien : Sanguineiti v. Pacific Steam 
Navigation Company (J). 

(2.) If there is a partial stipulation for demurrage, the char- 
terer will be freed from his liability for demurrage : Kish v. 
Cory (k); Francesco v. Massey (I); but as the shipowner has 
no lien for damages for detention, Oray v. Carr (m), the 
charterer will not be freed from his liability for it : Francesco v. 
Massey (l). 

(3.) if there is no stipulation for demurrage at the port of 
losMling, but there is one for the port of discharge, the shipowner 
will not have any lien for damages for detention at the port of 
loading : Oray v. Carr (m) ; the charterer will not be freed from 
his liability for them : Lochhart v. FaUc (n). 

(4.) If there is no stipulation for demurrage either at the port 
of loading or port of discharge, but a lien for demurrage, it will 
be construed to give the shipowner a lien for damages for deten- 
tion at the port of loading, and therefore to excuse the charterer 
from liability for such damages : Bannister v. Breslauer (o). 

Case 1. — A ship was chartered by C. to load coals at X. in regular turn 
and proceed to Z., '* and that the cnai-ter being concluded by C. on behalf 
of another party resident abroad, all liability of C. should cease as soon as 
he had shipped the said cargo." No lien was given to the shipowner. 
Held, that this clause only freed C. from liability for breaches of the 
charter occurring after the loading, and not for breaches occurring before 
the shipment of the cargo (p). 

Case 2. — A ship was chartered to load in regular turn in the customary 
manner ....'* this charter being concluded by C. on behalf of another 
party resident abroad, it is agreed that all liability of C. in every respect 



(; ) (1877) L. R. 2 Q. B, D. 238 
(*) (1875), L.'R. 10 Q. B. 653. 
(0 (1873), L. R. 8 Ex. 101. 
(m) (1871), L. R. 6 Q. B. 522. 
(n) (1875), L. R. 10 Ex. 132. 

g) (1867), L. R. 2 C. P. 497 ; but see note, p. 111. 
) Christoffersen v. Hansen (1872), L. R. 7 Q. B. 509. This case has been 
supported in later cases ; e.g., Francesco v. Massey (1873), L. R. 8 Ex. at p. 105 ; 
by the fact that no lien was given to the shipowner, and it could not be supposed 
that he was to lose all remedy, unless there was a very clear indication of that 
intention. Lush, J., in the former case, says : ** if there were any provision giving 
the shipowner an equivalent advantage that would be a very good. reason for his 
absolving the charterer altogether." But though the case is now supported on 
this ground, at the time, following Pederson v. Lotmga (1857), 28 L. T. 267, it 
was treated as an application of the principle, now discredited by authority, 
though favoured by some judges (see note su6), that the cesser clause freed from 
liability for breaches arising after loading, but not from those occurring before 
its completion. 
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and 88 to all matters and things as well h^crt as during and after the 
shipping of the cargo shall cease as soon as he has shipped the cargo." 
Hdi^ that by this clause the charterers, on shipment of the cargo, were 
protected from liability for delay in loading (^). 

Com 3. — A ship was chartered by 0. " to load in fifteen working days, 
the vessel to be discharged at the rate of thirty-five tons per working day, 
and ten days on demurrage over and above her said lay-days, C.'s liability 
to cease when ship is loaded, the captain having a lien upon the cargo for 
freight and demurrage.** A claim was made against 0. for five days' 
demurrage, and fourteen days' detention beyond the days on demurrage. 
()n the trial G. was held liable both for demurrage, and for damages for 
detention. He appealed as to demurrage, admitting he was liable lor 
damages for detention. Hdd^ that as the owner had a lien for demurrage, 
G. was not liable for it (r\ 

Com 4. — ^A ship was chartered by G. to carry rice, calling at a port for 
orders "to be forwarded within forty-eight hours alter notice of her 
arrival had been given to and received by charterer's agents in London, 
or lay-days to count .... Liability of G. to cease as soon as cargo is on 
board, provided the same is worth the freight at port of discharge, but 
the owners of the ship to have an absolute lien on the cargo for all 
demurrage." G. delayed orders at the port of call, and ordered the ship to 
a port which was not good and safe. Hdd, that C. was exonerated by 
the cesser clause, the term " lay-days to count " giving the owner some 
protection by his lien on the cargo (s). 

Cow 5. — ^A ship was chartered to load in the customary manner, 
proceed to Z. and then deliver, ^ the cargo to be discharged in ten 
working days. Demurrage at £2 per 100 tons register per diem. The 
ship to have an absolute lien on cargo for freight and demurrage, the 
charterer's liability to any clauses in this charter ceasing when he has 
delivered the cargo alongside ship." The ship was delayed in loading. 
Edd, that demurrage in the clause giving the lien only applied to demurrage 
at the port of discharge, and that the charterer was therefore liable for 
damages for detention at the port of loading (t). 

Case 6. — A ship was chartered to load a full and complete cargo .... 
" this charter beinoj concluded by G. for and on account of another party, it 
is agreed that all liability of G. shall cease as soon as the cargo is shipped, 
loading excepted, the owner agreeing to rest solely on his lien on the cargo 
for freight, demurrage, and aU other claims." Hddf that the charterers 
were liable for delay in loading (u). 

Case 7. — A ship was chartered by G. " to load and unload with all 
despatch .... G.'s liability to cease when the cargo is shipped, provided 
the same is worth the freight on arrival at the port of (uscharge, the 
captain having an absolute lien on it for freight and demurrage." Heldy 



(g) Milvain v. Perez (1861), 3 E. & £. 495. See also Ogk^ v. Tglesia8{\^h^\ 
E. B. & E. 930. 

(r) Francesco v. Masaey (1873), L. R. 8 Ex. 101. See also Kish v. Cory 
(CJ^., 1875), L. R. 10 Q. B. 553. 

(5) French v. Oerber (C.A., 1877), L. R. 2 C. P. D. 247. 

(0 Lockhart v. Folk (1875), L. R. 10 Ex. 132. 

(«) Lister v. Van Baansbergen (1876), L. R. 1 Q. B. O. 269. This case turns 
on express evidence of intention in the words "loading excepted." So also 
Pederson v. Lotinga (1857), 28 L. T. 267, may be supported as turning on a 
claase to pay demurrage at the port of loading, day by day, and is so construed 
by Blackburn, J., in Christofferaen v. Hansen (1872), L. R. 7. Q. B. at p. 514. 
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that demurrage applied to delay at the port of loading, that the owner 
had therefore a lien for it, and that the duurterer was not liable for it (x). 

Note. — Lord Bramwell piqnantly deeoribed this olass of cases 
as " cases where no principle of law is involved, but only the 
meaning of careless and slovenly documents" (y)» There is, 
however, an important conflict of principles of construction. 
The earlier cases seem to have proceeded on the view that the 
cesser clause only freed the charterer from his liability for 
breaches occurring after the shipment of the cargo, unless an 
intention to free him from liability for previous breaches was 
clearly shown : Milvain v. Perez («). Later and more authorita- 
tive construction has, in all cases where a lien has been given to 
the shipowner, freed the charterer from liability for breaches 
before snipment of car^, to the extent of the lien, unless an in- 
tention to render him liable was clearly shown ; it has sometimes 
even stated the principle as if the clause freed the charterer on 
shipment of the cargo from his liability for all breaches, whether 
beK>re the shipment or after. 

That the charterer's exemption should be oo-extensive with 
the shipowner's lien has several times been clearly stated (a). 
But if this is to be consistently appUed to the claims for or in 
the nature of demurrage, either (1) there must he a lien for damages 
for detention in loading, under the name o/** demurrage " ; (for if there 
is not, and the charterer is freed frt)m liability for all breaches 
before the shipment of cargo, he is freed from liability for 
damages for detention in loading, while the shipowner has no 
corresponding lien on the cargo to indemnify him) ; or (2) the 
charterer must, in spite of the cesser clause, stiU he liable for damages 
for detention at the jport of loading : for if he is not, the shipowner, 
having no lien for such damages, is also precluded by the cesser 
clause from his remedy against the charterer, and thus has a 
wrong without a remeay. 

This difficulty was recognised by Brett, J., and Amphlett, B., 
in Kish v. Cory (li) ; but the decision of the point was not neces- 
sary to the case, and Amphlett, B., therefore declined to express 
any opinion, while Brett, J., and Coleridge, C.J., held the view 
that uie first alternative, a lien for damages for detention, under 
the name of '* demurrage," or, in wider terms, a lien to the ship- 
owner for whatever claims the charterer is exempted from, would 
be adopted when the case arose. Cleasby, B., suggested the 
second alternative. The question has not yet clearly arisen, but, 
whichever alternative is adopted, the cases are so contradictory 



(a?) Bannister v. Breslauer (1867\ L. R. 2 C. P. 497. This case has been mnch 
doubted, but never formally oyemiled. See nA. p. 111. 
(y) L. R. 6 Q. B. at p. 549. 
(z) (1861), 3 E. & E. 495. 
(a) Vide supra, p. 101, note (m). 
(6) (1875), L. R. 10 Q. B. 553. 
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that its adoption will render neoesBary the overmling of several 
decided cases. 

For in Chray v. Garr (1871) (c) four judges in the Exchequer 
Chamber expressly held that uie clause, ^ the owners to have an 
absolute lien for demurrage on the cargo," did not give the owners 
a lien for damages for detention at the port of loading, as distin- 
ffuished from demurrage there ; and Brett, J., who, with Willes, J., 
oissented on another point, said nothing to qualify this, but put 
forward as his own view that the cesser clause only freed the 
charterer from liabilities arising after loading. In that case a 
ship was chartered to load at X. in ^ fifty running days for 
loading, to be discharged as fast as ship can put cargo out, and 
ten days on demurrage at £8 per day. The owners to have an 
absolute lien on the cargo for fdl . . . demurrage . . . charterer's 
liability to cease on shipment of Uie oarffo." Cargo was shipped 
under bills of lading to be delivered as per charter to G., 
*<he paying freight, and all ot^er conditions, or demurrage, if 
any should be incurred for the goods, as ^ charter." The 
vessel was detained ten days on demurrage in loading at X., 
and eighteen days beyond. At the port of dischai^ the master 
daimed against the consignees a lien for demurrage for ten days 
and for diunagesfor detention for eighteen days. It thus became 
essential to determine what lien 3ie master had by charter, 
before asoertaininff how much of the charter the bill of lading 
incorporated. And four judges (d) expressly held that the ship- 
owner under such a charter had a lien for demurrage, but not 
for damages for detention. In Francesco v. Mcuuey (e) the Court 
below had held the charterer liable for damages for detention, 
and though he appealed successfully against another part of 
their judgment, he did not appeal on tMs point, on which the 
Court had followed Chay v. Carr. And in Lockhart v. F<dk (/) 
the Court expressly held that demurra^ in the clause giving 
the lien must be confined to demurrage in the strictest sense of 
the term. 

The suggested lien is open to the further objection that it is 
a lien for unliquidated oamages, the objections to which in 
shipping cases have been pointed out most forcibly by Brett, J., 
himself in Oray v. Carr (g). 

On the other hand, in fiivour of the first alternative are the 
remarks of Coleridge, C.J., and Brett, J., in Eish v. Cory (h); 
the dicta of Mellish, L.J., and Brett, L.J., in Sanguinetk v. 

(c) L. R 6 Q. B. 522. 

Id) Cleasby, B., at pp. 527, 528. Channel, B., p. 544. Bramwell, B., p. 551. 
Kelly, C.B., p. 556. 

(tf) L. R 8 Ex. 101 ; C. A. (1873). 

(/) L. R. 10 Ex. 132, 136 (1875). 

(g) At p. 535. The construction put by Brett, J., on " dead freight " is curiously 
at variance with his view as to ** demurrage** And see PhiUipe r. Bodie (1814), 
15 East, 547, et sub. Article 161. 

(A) (1875), L. R. 10 Q. B. (C.A.) 553. 
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Pacific Sieam Navigatum Co. (t), and the oase of BanntBter x. 
Breslauer (j). But in two of these cases the remarksof the 
learned judges on this point were not neoessary for the decision, 
while the third case has been much questioned (ib). 

In Kish V. Cory (I) a ship was chartered " to be loaded in 
thirteen working days, and discharged at not less than thirty-five 
tons per working day. Ten days on demurrage above the said 
days. Charterer's liability to cease when ship is loaded, the 
captain having a lien on cargo for freight and demurrage." It 
was held, following Francesco v. Massey, that the charterer was 
not liable for demurrage in the strict sense at the port of 
loading, for which the shipowner had a lien. But in the course 
of the argument, Brett, J., raised the question of damages for 
detention, and some of the judges expressed opinions on the 
point, though it was not involved in the decision of the case. 
Coleridge, C. J., said : (m) " I am inclined to think that, even 
in a case where the shipowner sues for unliquidated damages 
for detention at the port of loading, and the charterer refies 
on the clause exempting him from liability, it will be held 
that the charterer's liability ceases on loading, and the lien 
attaches" (n). Brett, J., said: (o) "Three interpretations of 
the cesser clause may be su^ested: — (1) That liability of 
every kiud, as well for past as for future oreaches, is to cease 
so far as charterer is concerned ; (2) the charterer is exempted 
only from future liability, that is, after the loading of the 
ship ; but in each case the shipowner can enforce his remedy 
against the consignee by his lien on the cargo; (8) the 
charterer's liability is to cease, but only a partial remedy is 
given to the shipowner by the lien against the consignee, that 
is, he can exercise his lien for demurrage, but not fbr deten- 
tion. If this last were the legal interpretation of the clause, 
I should think it so unjust that I should be prepared to over- 
rule former decisions upon which it is based (p), for I cannot 
think it would express the real intention of the parties ; but I 
am inclined to think that the interpretation to be adopted at the 
present day is that the charterer's liability for past breaches is 
to cease upon loading the cargo, but the remedy of the ship- 
owner is given against the consignee to the extent of his remedy 
against the charterer, that is to say, the lien is given in full for 



(•) (1877), L. R 2 Q. B. D. (C.A.X 238. 

O) (1867), L. R. 2 C. P. 497. 

(A) Brett, M.R., following his own remarks in Sanguinetti v. Pacific Siectm Co,f 
gave a similar wide interpretation to ^ demurrage " in Harris v. Jacobs (1885), 
15 Q. B. D. 247. 

(0 (1875), L. R. 10 Q. B. (C.A.), 553. 

(m) At p. 558. 

(n) This of course is directly contrary to Gray v. Carr (1871), L. R. 6 Q. B. 
522, which only seems to have been cited on an incidental point. 

(o) At p. 559, 560. 

(p) Surely not those of the Court of Appeal itself. 
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all breaches for whicli the shipowDer would, but for this clause, 
have a remedy sigainst the charterer. I know that in this case 
it is unnecessary to say that the lien is given for more than 
demurrage, properly so called, at the port of loading, but I 
cannot be a party to construing such a clause as this, and hold- 
ing that it absolutely absolves the charterer from all liability, 
past as well as future, without considering what must take place 
were we also to hold that the lien were given simply for demur- 
rage properly so called, . , It may be said that this difficulty 
may be obviated by holding that the liability of the charterer 
was to cease only in respect of the delay of the vessel during 
the demurrage days, and that the lien would attach to that 
only, and that, notwithstanding the clause of exemption, a 
right of action would remain against the charterer for delaying 
the ship at the port of loading beyond the demurrage days. 
That construction seems hardly consistent with the decisions in 
which it has been held that the charterer's liability is to cease 
for past breaches of the charter, at all events for tne detention 
of the ship. I feel certain that when the occasion arises it will he 
held, upon a clause like this, containing a cesser of liability of 
the charterer and a lien for demurrage, that * demurrage ' in- 
cludes not only demurrage proper, but also that which is in the 
nature of demurrage, viz. detention at the port of loading. . . 
It is because I have future decisions in my mind that I can construe 
this clause as a discharge of the liability of the charterer ; other- 
wise I should be prepared to hold that the clause related only 
to breaches after the ship was loaded, and the charterer was 
liable for any breaches happening before." 

We may respectfully submit that if the present Master of the 
Bolls had had the past decisions brought to his mind by counsel 
he would not have overlooked that it had been held, when the 
occasion had arisen (r), that a lien for "demurrage" did not 
include a lien for damages for detention. 

Amphlett, £. (s) agreed with Brett, J., as to the alternatives, 
but declined to express an opinion as to which was the right 
one, as the question was unnecessary for the decision of the 
case. Grove, J., inclined to the opinion that the charterer was 
liable for breaches before shipment of cargo, but admitted that 
the authorities against him were so strong " that they could 
not be overruled even in a Court of Error." On the other hand 
Cleasly, B. (f) considered the charterer would not be released 
from liability for damages for detention, and Pollock, B., ap- 
peared to agree with him. 

The authority of Kish v. Cory (u) appears therefore to stand 
thus: the point was unnecessary for the decision of the case, 



(r) Gray v. Carr (1871), L. R. 6 Q. B. 522. 
(s) Kish V. Cory, L. R. 10 Q. B. at p. 563. 
(0 At p. 562. 
(ii) (1875), L. R. 10 Q. B. 553. 
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and did not properly arise in it. Two, poBsibly three, judges (x) 
expressly hold that a lien for demurrage should be construed to 
include damages for detention ; two judges {y) apparently pre- 
fer the other alternative, that Uie charterer should be liable for 
damages for detention in spite of the cesser clause, and one («) 
declines to pronounce an opinion. Moreover an express decision 
of the Court of Exchequer Chamber on the point (a) was not 
referred to by the judges. 

The case of SanguineUi v. Pacific Steam Navigation Co. Hi) as 
an authority on this point stands in the same dubious position. 
In that case a ship was chartered to load coal *<at X., at the rate 
of seventy-five tons per clear working day : stiffening coal if re- 
quired, to be supplied at ship's expense, and at the rate of forty 
tons per clear working day ; all days on which stiffening coal is 
taken on board to be excluded from the computation of the said 
working days allowed for loading. The vessel to be discharged 
at the rate of forty tons per clear working day .... Demurrage 
to be paid for each day beyond the said days allowed for load- 
ing and discharging at Sd. per ton per diem, the master to have 
a Uen for the cargo for all demurrage due under this agreement. 
All liability of the charterers under this agreement s£eJ1 cease 
as soon as the cargo is on board .... the owner and masters to 
have a lien on the carso for all demurrage." 

A delay of forty-eight days in all happened during the load- 
ing, a great part of which was in loading stiffening coal. If 
therefore the demurrage clause applied to loading such coal, the 
whole of the delay would be covered by the lien for demurrage. 
All the judges held that the demurrage clause did so apply, and 
that as the shipowner was fully protected by his lien, the 
charterer was not liable. This decided the case, but the Court 
also dealt witli the supposition that the demurrage clause did 
not apply, and that the delay in loading stiffening coal would 
give nse to a claim for damages to detention. In uas supposed 
state of the case Mellish, L.J., appears to hold, though not 
very decidedly, that the shipowner would have a lien lor the 
damages for detention, under the term " demurrage " (c). Amph- 
lett, S., does not express any opinion, and Brett, L. J., takes the 
same view (d) he had taken in Kiah v. Cory. Again, Oray v. 
Carr is not noticed by the Court ; and this case, (&e only clear 
opinion on the point, and that obiter^ bein^ that of Brett, L. J., 
who had previously expressed the same opinion,) does not much 
str«:igthen the position against Chap v. Carr. 

We come lastly to the much criticised case of Bannitier v. 
Breda/uer (e). In this case, which was decided on demurrer, 

(x) Coleridge, C. J., Brett, J., pos- (h) (1877), L. R. 2 Q. B. D. 239. 

sibly Grove, J. (c) At p. 247. 

(y) Cleasby and Pollock, B.B. (d) At p. 252. 

(«) Amphlett, B. (e) (1867), L. R. 2 C. P. 497. 
(a) Oray r. Carr. 
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the charter contained the dansee : ** Cargo to be loaded and 
unloaded with all despatch .... the charterer's liability on this 
charter to cease when the cargo is shipped, the owner having 
an absolute lien, on it for . . • demnrrage." There was no pro- 
vision in the charter for the payment of " demurrage " under 
that name. The vessel was detained in loading, and the owners 
sued the charterer for damages for detention. The judges (/) 
held that the charterer was discharged, on the view apparently 
that the owner had a lien for damages for detention, under the 
name of *' demurrage." They barely notice the difference between 
the two. 

This case has been severely criticised. In Qray v. Carr (^) 
Brett, J., thought '' the interpretation of the charter in that case 
too severe," and that the chs^rer was not absolved, though the 
learned judge then based the charterer's liability on the principle 
that the cesser clause only freed the charterer from liabilities 
incurred alter shipment of cargo, which seems now bad law. 
He however suggested that there was in the charter a clause as 
to demurrage at the port of discharge, which the wording of the 
report of uie case negatives. Channel, B. (h) "thought the 
decision somewhat doubtful, if the charterer was held liable for 
damages for detention," (as was the case). Bramwell, B. ** re- 
spectfully intimated his doubt of the decision; " (t) and the 
majority of the Court held that the shipowner had not a lien for 
damages for detention under the names of demurrage. In 
Francesco v. Massey (/), Cleasby, B. adopted the case without 
noticing the difficulty, and Bramwell, B., said : ** Though that 
case has been questioned it has not been overruled, and is binding 
on us." In Ktsh v. Cory (h) Coleridge, C. J., said : " The reasoning 
on which that case was aecided has been questioned, and perhaps 
on strict examination does not appear perfectly accurate, but it 
seems to me the decision was perfectly right." 

If the case is to stand it can onlv be on the narrow ground 
that, there being no demurrage dause in the charter, &e lien 
for demurrage must have been intended to apply to damages 
for detention, as otherwise it woidd be meaningless. On this 
ground it is distinguished in Lockhart v. Folk (Z), and on this 
ground I have treated it as law on the text. But I cannot see 
how it 18 compatible with Oray v. Carr^ an express decision of 
the Court of Exchequer Chamber, with the remarks of Brett, J., 
and other judges in that case on the occurrence of words in these 



(/) M. Smith, Byles, J. ; Keating, J., with some doubt. 

(^) L. R. 6 Q. B. at p. 537. 

(A) lb., p. 546. 

It) Ib^ p. 549. 

if) (1873), L. R. 8 Ex. 101. 

(*) (1875), L. R. 10 Q. B. 553 at p. 558. 

(0 (1875), L. R, 10 Ex. 132. 
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meroantile docnments on printed forms, to whiob no meaning need 
be attached (m), and the inconvenience there suggested of a lien 
on cargo for unliquidated damages. It may perhaps be justified 
as a strict application of the ^ cesser clause/' even thoueh there 
was no corresponding lien ; but this is not the ground of the 
judCTients. 

Notwithstanding the great authority of the present Master of 
the Bolls, with some slight support from other judges, it is hard 
to see how the Courts in face of OroAf v. Cart (n) can fail to hold, 
where there is a demurrage clause in the charter, that the 
lien for demurrage does not include a lien for damages for 
detention. 

The first altematiTO being thus disposed of, the second is that 
the charterer should still be liable for detention in loading, in 
spite of the *' cesser clause." Assuming that there is no lien for 
damages for detention, the adoption of this alternative would 
carry out the principle that the charterer's exemption should be 
co-extensive with tne shipowner's lien, at the expense of the 
strict interpretation of the clause. This alternative has been 
adopted in Lockhart v. FcUh (o), where the charterer was held 
liable for damages for detention at the port of loading : it was 
also acted on in Francesco v. Massey (p), where the charterer 
did not dispute his liability for such damages for detention, and, 
to some extent, in Christoffersen v. Hansen (q), where, in the 
absence of a lien for demurrage, the charterer was held liable 
for demurrage at the port of loading in spite of the cesser 
clause. The only clear opinion against it is the obiter dictum 
of Brett, J., in Kish v. Cory (r), where he says : ** That con- 
struction seems hardly consistent with the decisions in which it 
has been held that the charterer's liability is to cease for past 
breaches of the charter on shipment of the cargo." But the 
only case in which it has been held that the charterer's liabi- 
lity is so to cease without any corresponding lien is Mihain v. 
Perez (s); and there the cesser clause had the very strong 
words, " all liability as ioell hefore as during and after the ship- 
pine of the cargo shall cease," showing a very dear intention to 
apply the cesser clause stricUy. 

As the result it seems that the principle to follow is, that the 
charterer's exemption should be co-extensive with the ship- 
owner's lien, and that as the existence of a lien is governed by 
principles of law, or by express agreement, the lien should be 
the chief factor in the couple. That therefore where there is no 
lien, as in the case^ unliquidated damages in the absence of 
express agreement, there should be no exemption for the char- 



(m) See Article 9, ante, (q) (1872), L. R. 7 Q. B. 509. 

(n) (1871), L. R. 6 Q. B. 537. (r) (1875), L. R. 10 Q. B. 553. 

(o) (1875), L. R. 10 Ex. 132. (s) (1861), 3 E. & E. 495. 
Q}) (1873), L. R. 8 Ex. 101. 
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terer. This is opposed to the view that the diarterer should be 
held freed by the oesser clause from all claims, and therefore 
that the shipowner's lien should be made co-extensive with his 
exemption. 

The adoption of this principle involves disapproval of the 
obiter dicta in Kish v. (hry (t)^ and in Sanguinetti v. Pacific 
Steam Navigation Co. (u), and a careful restriction of the appli- 
cation of Bannister v. Breslauer (a), which, in view of the direct 
authorities on the point which we have cited, does not seem 
without justification (y). 



(0 (1875X L. R. 10 Q. B. 553. 

(«) (1877), L. R. 2 Q. B. D. 239. 

Ix) (1867), L. R. 2 C. P. 497. 

{y) For discussion of the question by the Scotch Courts, see Beynon v. Kenneth 
(1881), 8 Sc. Sess. Cases, 4th Series, p. 594 ; Lamb v. Kaselack (1882), 9 Sc. Sess. 
Cases, 4th Series, p. 482 ; Salvesen v. Ouy (1885), 13 Sc. Sess. Cases, 4th Series, 
p. 85. 
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SECTION V. 

The Bill of Lading as a Document of Title. 

Article 55. — Signature of the Bill of Lading. 

After the shipment of goods under a contract of affreight- 
ment, the bill of lading (a), which, where there is no charter, 
constitutes the most important evidence of the contract of 
affreightment, is signed by the carrier or his agent (6), and 
delivered to the shipper. Such signing does not give rise to 
any new contract, but only gives precision to one which had 
been previously made. 

The signature and delivery of the bill of lading creates a 
document, subsequent dealings with which may have effects 
on the property in the goods shipped. 



Article 56. — Indorsement of Bill of Lading, 

Goods shipped under a bill of lading may be made deli- 
verable to a named person, G., or to a name left blank, or 
^' to bearer," and in the first two cases may or may not be 
made deliverable " to order or assigns." 

Bills of lading making goods deliverable " to order," or 
" to order or assigns " are by mercantile custom negotiable 
instruments, the indorsement and delivery of which may 
affect the property in the goods shipped {c). 

(a) The shipper has usually obtained the printed form of the bill of lading used 
by the shipowner, and has filled in the detaib before presenting it ; it is checked 
by the shipowner or his broker and then signed. 

(6) Usually in London for steamers, the loading broker, or the person doing his 
work ; for sailing ships, usually the master ; abroad, either the branch house, or 
agent, of the line or the master. 

(c) Custom of merchants, as found in the special yerdict in Lickbarrow t. 
Mason (1794), 5 T. R. 683 ; discussed by Lords Selbome and Blackburn, in SeweU 
V. Burdick (1884), L. R. 10 App. C. 74 ; and in Blackburn on Sale, 1st ed. pp. 
282-289. 
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Indorsement is effected either by the shipper or con- 
signee writing his name on the back of the bill of lading, 
which is called an '^ indorsement in blank/' or by his writing 
** Deliver to I. [or order], P.,'* which is called an " indorse- 
ment in fall ** (d). 

So long as the goods are deliverable to a name left bletnk, 
or to bearer, or the indorsement is in blank, the bill of lading 
may pass from hand to hand by mere delivery, or may be 
re-delivered to the original holder without any indorsement, 
so as to affect the property in the goods (e). 

But the holder of the bill may at any time fill in the 
blank either in the bill or indorsement, or restrict by indorse- 
ment the delivery to bearer, such power being given to him 
by the delivery to him of such a bill of lading (d), 

Semhle. — ^A bill of lading which does not contaia some 
such words as, "to order," or "to order or assigns," or 
which is indorsed in full, but without such words (/) is 
not a negotiable instrument (g). 

Note. — ^Where goods are to be carried under a through bill of 
lading, neparate oills of lading are sometimes signed for the 
conveyance of goods on subsequent stages of the transit. In 
these bills of lading the company, or the shipowner signing 
the through bill of lading appears as the shipper, and there is 
indorsed on the bills, ** Delivery to be made to the holders of 
the original bill of lading duly indorsed, per ss. &, from X., 
dated ." This is done to prevent conflicting claims to the 
goods from two sets of bills of lading for the same goods being 
in circulation. 



Artide 57. — Effects of IndorsemerU. 

The indorsement and delivery of a bill of lading by the 
person entitled to hold it have effects depending partly on 
custom and partly on statute. 



(d) See note (c% anie, p. J 14. 

(e) Per Lord Selborne in Setoell v. Burdick, L. R. 10 App. C. at p. 83. The 
inference that an assignment of property is contemplated will be weaker from an 
indorsement in blank than from one in full. 

(/) I.e., •* deliver to." 

(J) Henderson v. Camptoir dEscompte de Paris (1873), L. R. 5 P. C. 253, at 
p. 260. 

I 2 
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I. — By mercantile custom (h) such an indorsement and de- 
livery of a bill of lading, made after shipment of the goods 
and before complete delivery of their possession has been 
made to the person having a right under the bill of lading 
to claim them (i), transfers such property (/), as it was the 
intention of the parties to the indorsement to transfer {k). 

II. — By the BUh of Lading Act (Z), the indorsee of a bill of 
lading, to whom under the particular circumstances of the 
indorsement the property in the goods shipped under the bill 
of lading passes, has all the rights and duties of the original 
shipper under the contract evidenced in the bill of lading (w). 

in. — By the Admiralty Jtmsdiction Act, indorsement of the 
bill of lading may give to the indorsee rights of action in 
the Court of Admiralty against the carrying ship (n). 



Article 58. — Effects of Indorsement on Property by Mercantile 

Custom. 

The presumed intention of the parties in indorsing a bill 
of lading may vary widely according to the circumstances. 

It may be an intention : — 

1. To absolutely transfer the property in the goods (o), 
subject only, if the price be unpaid, to the right of the unpaid 
vendor {p) to stop the goods in their transit to the vendee, 
as a means of asserting his lien on the goods for the price 
unpaid, known as the right of Stoppage in transitu {q). 



(A) As stated in the special verdict in LkhhcamM t. Ma$(m (1794X 5 T. R. 6SS. 
See note (c), ante, 

(0 Barber ▼. Meyerstein (1870), L. R. 4 H. L. 317. Wronefnl deliverj of the 
goods apart from the bill of lading, does not render the bill ineflfective as a 
symbol of property ; and its indorsement, even after sach wrongful delirery, may 
still pass the property ; Short v. Simpson (1866), L. R. 1 C. P. 248. 

(J) Strictly speaking, the^property is transferred, not by the indorsement, but 
by the contract tinder which the indorsement is made : See per Lord Bramwell, 
10 App. C, at p. 105. • 

(*) Sewell V. Burdick (1884), L. R. 10 App. C. 74, and see Article 58. 

(/) (1855), 18 & 19 Vict. c. Ill, vide post, Appendix HI. 

(m) Sexcell t. Burdick, vide supra, and see Article 75. 

(n) (1861), 24 Vict. c. 10, § 6, vide post, Article 77, and Appendix III. 

(o) See Article 59. 

(p) See Article 60. 

{q) See Articles 63-71. 
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2. To pass the property on certain conditions, as on the 
acceptance of bills of exchange for the price (r). 

3. To effect a mortgage of the goods as security for an 
advance («). 

4. To effect a pledge of the goods for the same pur- 
pose {t). 

5. To pass no property at all in the goods (w). 

Note, — The decision in Sewdl v. Burdich (x) has made it clear 
that the effect of the indorsement of a bill of lading depends 
entirely on the particular circumstances of each indorsement, 
and that there is no general rule that indorsement passes the 
whole legal properly in the goods, as had been strongly con- 
tended by Brett, M.R. (y), in the Court below, and in Glyn, 
Mills, d Co. V. East and West India Docks (z). In the light of 
this decision, the special verdict in LiMarrow v. Mason (a\ 
which recites that " the property is transferred by indorsement," 
must be read "the property which it was the intention to 
transfer is transferred ;" hi) and manv obiter clicto on the subject, 
such as the statement oi Lord Hatherley in Barber v. Meyer- 
stein (c)« that, when goods are at sea, assigning the bill of lading 
is parting with the " whole and complete ownership of the 
goods," and of Lord Westbury in the same case (c), that the 
transfer of the bill of lading for value " passes the absolute pro- 
perty in the goods," must be taken as overruled, or strictly 
limited to the circumstances of the particular case (d). 



Article 59. — Intention to transfer the whole Property hy 
Indorsement of the Bill of Lading . 

Property in goods at sea may be completely passed by in- 
dorsement and delivery of the bill of lading under which 
they are shipped, in exchange for payment of the price. 

Note 1. — The question of property in goods shipped is not of 
great importance to the shipowner, as he is safe in delivering to 
the holder of the first bill of lading duly presented, if he has no 



(r) See Articles 61, 62. (z) (1880) 6 Q. B. D. at p. 480. 

(s) See Article 72. (a) (1794) 5 T. R. 683. 

(f) See Article 73. (6) As suggested by Lord Selbome, 

(tt) See Article 74. L. R. 10 App. C. at p. 80. 

(ar) (1884) L. S. 10 App. C. 74. (c) (1870) L. R. 4 H. L. 325, 335. 

(y) 13 Q. B. D. at p. 167. (d) See L. R. 10 App. C. at pp. 81, 104. 
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notice or knowledge of other claimB («), while if he has such 
knowledge, though probably in strict law he must either deliver 
at his peril to the rightful claimant, or interplead (f) ; yet in 
practice he can almost always obtain in exchange lor delivery 
of the goods an indemnity against legal proceedings, which will 
render him virtually safe. For this reason I have not gone 
minutely into the numerous cases on this subject. An exhaus- 
tive discussion of them will be found in Benjamin on Sale, 
3rd ed. pp. 328-354, and a summary of the results at p. 352. 
Part of this summary has been approved by the House of 
Lords {g)y and a similar summary is to be found in the judgment 
of Cotton, L. J., in Mirabiia v. Ottoman Bank (K). 

Note 2. — ^The property in eoods shipped under a bill of lading 
may be passed without indorsement of such bill (t), and it 
would seem that subsequent indorsement of the bill of lading 
will have no effect. But see Kemp v. Folk (jk). 



Article 60. — Unpaid Vendor's Securities. 

Where goods are shipped by a vendor, in pursuance of his 
buyer's order, for delivery to the buyer, such shipment primd 
facie passes the property to the buyer, deliyery to the ship 
being equivalent to delivery to him (Z). 

But under these circumstances the unpaid vendor has the 
right to stop the goods in transitu (m), though they are made 
by the bill of lading deliverable to the vendee (n). 

An unpaid vendor frequently insists on more than this 
security for the price, and deals with the bill of lading so as 
to prevent the property in the goods from passing to the 
vendee on their shipment, either by — 

(I.) Reserving to himself the jus dvqxmendi (o). 

(II.) Conditional indorsement of the bill of lading (p). 



(e) Olyn ARlls ▼. West India Dock Co, (1882), L. R. 7 App. C. 591 ; see 
Article 125. 

(/) Per Lord Blackburn, 7 App. C. at p. 611. 

(g) Shepherd t. Harrison (1871), L. R. 5 H. L. 116, at p. 127. 

(A) (1878) L. R. 3 Ex. D. at p. 172. 

(0 Meyer v. Sharpe (1813), 5 Taunt. 74 ; Nathan v. Oiies (1814), 5 Taunt. 
558. 

(i) L. R. 7 App. C. 573. 

(0 Shepherd r. Harrison (1871), L. R. 5 H. L. 116, at p. 127 : and see Article 68. 

(m) Vide post, Article 63. 

(n) ExparU Banner (1876), L. R. 2 Ch. D. 278, at p. 288. 

(o) See Article 61. 

(/)) See Article 62. 
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UNPAID VENDOR. 119 



Article 61. — Reservatum ofJua disponendi by Unpaid Vendor. 

1. The unpaid vendor may take from the master a bill of 
lading making the goods deliverable to his order or to his 
agent, and may forward this bill to his agent, with instruc- 
tions not to indorse it to the vendee except on payment for 
the goods. 

If he takes the bill in this form on his own behalf, and 
not as agent for, or on behaK of, the purchaser, he thereby 
reserves himself the power of absolutely disposing of the 
goods, known as the jvs disponendi, and no property will 
pass to the purchasers by the shipment (q). Payment or 
tender of the price will pass the property to the pur- 
chasers (r), unless this fus disponendi has been reserved by 
the vendor for some other purpose than that of securing the 
contract price (s). 

Note. — It has been discussed whether the jus disponendi is 
merely a vendor's lien, or is some right in the vendor concomitant 
with property in the vendee, or whether it amounts to a state- 
ment that the acts of the vendor prevent the property from 
passing to the vendee on shipment of the goods, and postpone 
the vesting of the property till certain conditions are satisfied. 
Ogg V. Shuter (t) shews that it is more than a vendor's lien. 
The judgment in Mirabita v. Ottoman Batik (u) declines to 
decide between the last two alternatives, but tne language of 
Cotton, L.J., in the same case appears to shew that to speak of 
the vendor*s jus disponendi is another way of saying that the 
property has not passed to the vendee, whatever may be his 
rights imder the contract of sale. 



Article 62. — Conditional Indorsement by Unpaid Vendor. 

The unpaid vendor may draw a bill of exchange on the 
vendor for the price, and either : — 

(I.) Forward it for acceptance, together with a copy of 

(q) Shepherd v. Harrison, vide supra ; Mirabita y, Ottoman Bank (187S), L. R. 
3 Ex. D. at p. 172 ; Ogg v. Shiuter (1875), L. R. 1 C. P. D. 47 ; Oabarron v. Kreeft 
(1875X L. R. 10 Ex. 274. 

(r) Mirabita ▼. Ottoman Bank, vide snpra. * 

(«) Wait T. Baker (1848), 2 Ex. 1. 

(0 (1875), L. R. 1 C. P. D. 47. 

(u) (1878), L. R. 3 Ex. D. 164. 
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the bill of lading (x)^ sending also an indorsed bill of lading 
to his agent (y) ; or, 

(II.) Discount it at a bank/ depositing an indorsed bill of 
lading as security for the advance, and leaving the bank to 
present the bill of exchange for acceptance, together with 
the bill of lading («). 

In case (I.) the vendee cannot retain the bill of lading, 
or obtain the indorsed bill of lading, unless he accepts the 
bill of exchange (a). 

lu case (II.), he cannot obtain the bill of lading from the 
bank unless he satisfies the bank's claim for advances (b) ; 
but if, before the bank refilizes the goods to satisfy its claim, 
the vendee tenders the amount claimed, the property in the 
goods will at once pass to him (o), and he will be entitled to 
the bill of lading, imless the jus disponendi has been reserved 
by the vendor with some other intention than that of securing 
the contract price (d). 

The vendee is not entitled to require delivery of all copies 
of the bill of lading before accepting bills of exchange, if the 
copy tendered is in fact effectual to pass the property ; nor, 
semblsy can he claim that they should be delivered at such a 
time that they can be forwarded to arrive at the port of des- 
tination before the ship, but only that the shipper shall 
forward them with all reasonable despatch (e). 

In all these cases the vendor, by reserving the jua dispo- 



(ar) In Coventry y. Gladstone (1867), L. R. 4 £q. 493, an attempt to set tip a 
custom to deliver bills of lading, not when bills of exchange were accepted, but 
when thpy were paid, failed. 

(y) Shepherd v. Harrison (1871), L. R. 5 H. L. 116. 

(«) J\tmer v.\Trustees of Liverpool Locks (1851), 6 Ex. 543. Where a bank 
presents a bill of exchange with bills of lading annexed, it is not taken to 
guarantee that the latter are genuine : Leather r. Simpsm (1871), L. R. 11 Eq. 
398 ; Baxter ▼. Chapman (1874), 29 L. T. 642. 

(a) Shepherd Y, Harrison (1871), L. R. 5 H. L. 116. For special facts under 
which the consignee who had received bills of lading was held not bound to 
accept bills of exchange drawn against them, see Dcpperman v. Hubbersty (1852), 
17 Q. B. 766 ; for special facts in which the coDsiguee was held to be bound, see 
Imperial Ottoman Bank v. Cotvan (1874), 31 L. T. 336 ; Hoare v. Lresser (1859), 
7H. L.C. 290. ^ 

(6) Turner v. Trustees of Liverpool Docks (1851^ 6 Ex. 543. 

(c) Mirabita v. Ottoman Bank (1878), L. R. 3 Ex. D. 164. 

(d) Wait V. Baker (1848), 2 Ex. 1. See also Barber v. Taylor (1839), 5 M. & W 
527 ; Qilhert v. Guignon (1872), L. R. 8 Ch. 16. 

(«•) Sanders v. Maclean (1883), L. R. U Q. B. D. 327. 
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nendiy is prima fade presumed to intend to retain the, 
property in the goods (/), and the burden of disproving this 
intention lies on those who dispute it {g). 

Case 1. — ^P. requested V. in Brazil to purchase cotton for bim ; V. did 
80 and forwarded it to England, taking a bill of lading deliverable to V/b 
order, and describing the cotton in the invoice as '' shipped on account and 
at the risk of P." V. forwarded to his agent W., the invoice and two bills 
of lading ; W. sent on to P. the invoice and one bill of lading, indorsed, and 
a bill of exchange for the price of the cotton. P. refused to accept the bill 
of exchange, but kept the bill of lading, which he handed to his brokers, 
who paid the freight on the cotton, and got a delivery order from the ship- 
owners. Meanwhile, W. obtained delivery of the cotton under the second 
bill of lading. Eddy that W.'s action had reserved to him the jus dispo- 
nendi, and the property in the cotton ; that P. could not keep the bill of 
lading without accepting the bill of exchange, and that W. was justified in 
taking possession of the cotton (h). 

Case 2. — ^V. purchased goods in X., as agents for P. in England, with 
the proceeds of bills drawn by V. on P., and discounted in X. On ship- 
ping, v. took bills of lading making the goods deliverable to P., and for- 
warded them to P. by post, with notice of the bills of exchange drawn. 
While the goods were in transitu^ P. became bankrupt, having accepted 
some of the bills, but having paid none, ffddf that the property had 
passed absolutely to P., subject only to V.'s right to stop in transitu (t). 

CcLse 3. — V. shipped guano to r., as the result of a correspondence, 
which objected to the proposed price, but asked the captain to bring some 
other goods as well. P. insured the cargo. Y. took a bill of lading, 
making the goods deliverable to Y., or order, but before it was indorsed to 
P., the ship was wrecked. The jury found that Y. had intended the ship- 
ment to pass the property to P., and had not intended to keep the guano 
in his own hands; and this verdict was sustained by the Court, who 
hdd that the property was in P. from the shipment (k). 

Case 4. — ^Y. sold potatoes to P., payment to be by cash against bill of 



(/) The property and poesession in goods shipped has been held to be trans- 
ferred to the vendee on the fiicts of the following cases : — Walley v. Montgomery 
(1803), 3 East, 585 ; Coxe v. Harden (1803), 4 East, 211 ; Ogle v. Atkinson (1814), 
5 Taunt. 759 ; WUnihurst v. Bowker (1844), 7 M. & G. 882 ; Key v,\Cote8worth 
(1852), 7 Ex. 595 ; Joyce v. Swinn (1864), 17 C. B., N. S. 84 ; Castle v. Playford 
(1872), L. R. 7 Ex. 9fe ; Ex parte banner (1876), L. B. 2 Ch. D. 278 ; Mirabita v. 
Ottoman Bank (1878), L. R. 3 Ex. D. 164. 

The property or possession was held to have been reserved by the vendor and 
shipper in the following cases : — Craven v. Ryder (1816), 6 Taunt. 433 ; Buck v. 
ffatfield (1822), 5 B. & Aid. 632 ; Brandt v. Bowlby (1831), 2 B. & Ad. 932 ; 
miershaw v. Magniac (1843), 6 Ex. 570 ; Wait v. Baker (1848), 2 Ex. 1 ; Van 
Casteel v. Booker (1848), 2 Ex. 691 ; Jenkyns v. Brown (1849), 14 Q. B. 496 ; 
Turner v. Trustees of Liverpool Docks (1851), 6 Ex. 543; Moakes v. Nicolson 
(1865), 19 C. B., N. S. 29o ; Falke v. Fletcher (1865X 18 C. B., N. S. 403 ; 
Shepherd Y, Harrison (1871), L. R. 5 H. L. 116 ; (^^ v. Shuter (1875), L. R. 
1 C. P. D. 47 ; Gabarron v. Kreeft (1875), L. R. 10 Ex. 274. 

(i7) Joyce V. SiDann (1864), 17 C. B., N. S. 84. 

(A) Shepherd v. Harrison (1871), L. R. 5 H. L. 116. See also Barrow v. CoUs 
(1811), 3 Camp. 92. 

(0 ExparU Banner (1876), 2 Oh. D. 278. 

(A) Joyce v. Swann (1864), 17 C. B., N. S. 84. 
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lading, and took a bill of lading, deliverable to V. or order. The ship 
arrived on Jan. 26. W., the agent of V., presented on Jan. 27 the 
bill of lading to P., who refused to accept the bill of exchange annexed, 
on the plea of short shipment. There was in fact no short ship- 
ment; and on Feb. 2, W. sold the potatoes ; P. on the same day givinc 
notice that he claimed them, but not tendering the price. Hdd^ that until 
P. paid {or tendered cash against tbe bill of lading, the possession, (gumre 
property), was in W., with a power to sell the goods Q), 

Case 5. — ^V. purchased cotton by P.'s orders and shipped it on P.*8 
ship, V. taking a bill of lading, making the oottx)n deliverable at Z., '* to 
order or assigns, paying for freight for the cotton nothing, being owner's 
property." V., indorsed the bill in full ; — " Deliver to the Bank of Z., or 
order ;" drew bills of exchange on P., and discounted them at another bcmk 
on the security of an indorsed bill of lading. Y. also forwarded to P. an 
invoice stating that the goods were shipped ** by order and for account of 
P., and to him consigned." P. became bankrupt before the goods 
arrived ; V. paid the bills of exchange, and claimed to stop the goods in 
transitu ; the representatives of P. claimed the goods on arrival. Hdd^ 
that by the terms of the bill of lading, V. reserved to himself the jus 
disponendi in the goods, and did not lose it by indorsing the bill to the 
bank ; and that he consequently was entitled to the goods as against P.'s 
representative (m). 

Cass 6. — V. shipped 600 tons umber upon a ship chartered for P., under 
a bill of lading, deliverable to V. or assigns. P. insured the imiber. V. 
drew a bill of exchange for the price and forwarded it for discount to the 
Z. bank, with the bill of lading. P. declined to accept the bill, but after- 
wards, and before the bank dealt with the cargo, tendered the amount 
of the bill of exchange, and demanded the bill of lading. The bank 
refused, and sold the umber. Eddy that the refusal and sale were wrong- 
ful, and that the property passed to P. on his tender, made before the bank 
had realized (n). 

Case 7. — V. agreed to sell to P. com for cash or acceptance on handing 
over bill of lading. V. sent P. the charter of the ship made in V.'s name, in 
which the com was loaded, and took a bill of lading, deliverable to G., or 
assigns. When the cargo reached its destination V. left the invoice and, 
an unindorsed bill of lading with P., who raised disputes as to the quality 
of the cargo, but afterwards tendered the price. Y. refused to accept it. 
Eetdy that no property in the com passed to P., either at shipment, or by 
the tender of the price (o). 

Case 8. — V. agreed to sell to P., iron, paymentin cash in L., in exchange 
for bills of lading. V. took a set of three bills of lading, forwarded two 
duly indorsed to his agents in L., and retained the third himself. On 
August 3, V.'s agents tendered the two bills to P., who refused to pay cash 
unless all three were tendered. V.'s agent accordingly procured the third. 



(0 Ogg v. ShvUr (1875), L. R. 1 C. P. D. 47. 

(m) Turner v. Trustees of Liverpool Docks (1851), 6 Ex. 543. 

(n) Mirabita v. Imperial Ottoman Bank (1878), L. R. 3 Ex. 164. 

(o) Wait V. Baker (1848), 2 Ex. 1, distinguished in Mirabita r. Ottoman Bank 
(1878), L. R. 3 Ex. D. 164, as a case where the vendor kept a hold on the cargo 
for the purpose of securing his absolute property in the com till he chose to 
pass it to the purchaser, and not merely to secure the contract price. Such a 
distinction has rather a slender foundation in fact, and it is submitted that the 
authority of Wait v. Baker is much weakened by the more recent decision. See 
also Ellershaw v. Magniac (1843), 6 Ex. 570 ; Qabarron v. Kreeft (1875), L. R. 
10 Ex. 274. 
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and tendered the three to P. on August 9. P. refused to pay cash on the 
ground that the tender was so late, that he could not forward them so as 
to reach the port of destination before the ship. Edd (1), that the tender 
of what was in fact a bill effectual to pass the property was good, 
thoxigh the purchaser in the absence of the other bills of the set did not 
know it was effectual Op). (2.) Semble (q\ that so long as V. used reason- 
able diligence in tenoering the bill of lading to P., it was not necessary 
that he should tender it in time for it to reach the port of destination before 
the carrying ship (r). 



Article 63. — Stoppage in transitu. 

Under certain conditions a vendor, who has forwarded 
goods in such a manner that the property, though not the 
actual possession, has passed to the purchaser (a), has the 
right of resuming possession of the goods during their transit 
to the purchaser. 

This resumption ^f possession by the vendor does not 
amount to a rescission of the contract (t)^ but is the exercise 
by an unpaid vendor (u) of his right to insist on his lien for 
the price (a?). 

This right, known as the right of Stoppage in transitu (y), 
may be exercised by : — 

(p) Thus if the third bill had been indorsed to I. before the tender of the 
other two to P., the tender woald not be effective, bat P. was not entitled to 
require proof of the effectireness of the tender, a state of things productiye of 
some hardship. 

(q) Per Brett, M.R., at pp. 336-338 : Cotton, L.J., at p. 340, and Bowen, U., 
at p. 344, express themselves not unfavourably to this view, but decline to finally 
decide it. 

(r) Sanders v. Maclean (1883X (C A.), L. R. 11 Q. B. D. 327. 

(5) It is beyond the scope of this work to discuss exhaustively the cases when 
property passes on shipment ; the method of reserving property in the vendor by 
taking bills of lading, making the goods deliverable to his order, has been dealt 
with above : Article 61. On the question of appropriation of goods not specific, 
the reader is referred to Benjamin on Sale, Book II., c. 5, and the numerous cases 
cited in the various stages of Inglis v. Stock (1885), L. R. 10 App. C. 263. 

(0 Kemp V. Falk (1882), L. R. 7 App. C. at p. 581 ; In re Eumberstm (1846), 
De Gex, 262 ; Wenttcorth v. Outhwaite (1842), 10 M. & W. 436. 

(u) It depends on the character of unpaid vendor, and not on the nature of a 
lien; for other persons who are entitled to liens, have yet no right to stop tin 
transitu after they have lost possession. KMoch v. Craig (1790), 3 T. R. 783. 

{x) Statement of law by Cotton, L.J., in Phelps v. Comber (1885), 29 Ch. D. at 
p. 821. The right is not affected by the Bills of Sale Acts: Ex parte Watson 
(1877), 5 Ch. D. 35, at p. 44. 

(y) The history of the right is to be found in Lord Abinger's judgment in 
Gibson V. Carruthers (1841), 8 M. & W. 337. It first appears in Chancery in 
1690 ( Wiseman v. Vandeputty 2 Vem. 202), and is introduced into the Courts of 
Law by Lord Mansfield in 1757 (Burghall v. Hovoard), 1 H. Bl. 366, n. See also 
Benjamin on Sale, 3rd. ed. p. 817 ; Blackburn on Sale, 2nd ed., by Graham, pp. 
310-320. 
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I. An unpaid vendor of goods, and others in an analogous 
position ; (Article 64) : 

n. On the bankruptcy or insolvency of the vendee ; 
(Article 65) : 

m As against such vendee, and all persons claiming 
under him ; (Article 66) : 

ly. Except as against an indorsee ^ transferee of the 
bill of lading or other document of title for such goods (z), 
who has given valuable consideration for such indorsement 
^ transfer, in ignorance of any circumstances which would 
prevent such indorsement or transfer from actin<^ as a valid 
transfer of a property or interest in the goods ; (Article 67) : 

V. At any time before the vendee has acquired possession 
of the goods by himself or his agent, and so terminated the 
transit (a) (Articles 68, 69). 



Article 64. — Who may exereUe the right of Stoppage. 

A. An unpaid vendor from whom the property in the 
goods has passed. 

The fact that he has received part of the price will not 
divest his right (6), unless the contract is apportionable, in 
which case the price also can be apportioned, and part of 
the goods, being paid for, will be exempt from stoppage (c). 
Neitiier will the fact that payment has been received in bills 
of exchange, not yet matured, divest his right (d), unless 
such bills were taken as absolute payment, and not as pay- 
ment conditional on their being met at maturity, and the 
burden of proving this is on those who assert it (e). 

That there is an unadjusted account current between 
vendor and vendee will not divest the right (/) ; but if there 

(je) See Factors' Act, 1877, 40 & 41 Vict. c. 39, s. 5, Appendix III. ; and note 
p. 129. 

(a) Lichbarrow v. Maacm (1794), 1 Smith L. C, 8th ed. p. 753. 

(6) Hodgson v. Loy (1797), 7 T. R. 440 ; Feiae v. Wray (1802), 3 East. 93. 

(c) Merchant Banking Co, ▼. Phamix Bessemer Co. (1877), L. R. 5 Ch. D. 205. 

Id) Feise v. TTray, vide supra; Edvoards v. Brewer (1837), 2 M. & W. 375; 
Qunn V. Bolckow Vaughan (1875), L. R. 10 Ch. at p. 501, p^r Mellish, L.J. Davis 
V, Reynolds (1815), 1 Stark. 115, mast be taken as overruled. 

(e) Benjamin on Sale, 3rd ed. pp. 714, 715, and cases there cited. 

(/) WoodY, Jones (1825), 7 D. & R. 126. 
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is an ascertained balance against the yendor^ it seems that 
the right is lost (g). 

B. Persons in a position analogous to that of an unpaid 
vendor : — 

1. A commission agent purchasing goods on orders from 
his principal is treated for this purpose (h) as a vendor, and 
may stop in transitu (t). 

2. A principal consigning goods to a factor (k). 

3. The agent of the vendor, to whom a bill of lading has 
been indorsed, may stop in his own name (Z), while, without 
such indorsement, he may stop, if so iostructed, in the 
vendor's name (m). 

4. The unpaid vendor of an interest in an executory 
agreement (w). 

5. A surety for the buyer, who has paid the vendor (o). 

6. A person who has at the time no authority to stop, 
provided that the vendor ratifies his action before the transit 
is ended (p). 

7. Partner against partner (q). 



Article 65. — Insolveney of Vendee. 

Insolvency is the inability to pay just debts in the ordi- 
nary course of trade and business (r). 

(g) Vertue v. Jeweti (1814), 4 Camp. 31. This case is perhaps open to some of 
the criticisms in Benjamin (p. 823), though the remarks foonded on Patten ▼. 
Thompson (1816), 5 M. & S. 350, seem erroneous, as that case did not involve the 
deBnition of an unpaid vendor, but the question whether a particular indorsement 
of the bill of lading by the vendee was sufficient to divest the right of stoppage m 
tranaitvk, 

(A) Though for other purposes as an agent : Cassaboglou v. Qibba (1882), L. R. 
9 Q. B. D. 220. 

(i) Feiae v. Wray, vide supra ; Ireland v. Livingstone (1872), L. R. 6 H. L. at 
p. 409, per Lord Blackburn ; Ex parte Banner (1876), L. R. 2 Ch. D. at p. 5^87. 

(A) Kinloch v. Craig (1790), 3 T. R. 783 ; Newsom v. Thornton (1805), 6 East, 
17. 

(0 Morison v. Gray (1824), 2 Bing. 260. 

(m) Whitehead v. Anderson (1842), 9 M. & W. 518. 

(n) Jenkyns v. Ushome (1844), 7 M. & G. 678. 

(o) Under 19 & 20 Vict. c. 97, s. 5. See also Imperial Bank v. London and St. 
Katharine Docks (1877), L. R. 5 Ch. D. 195. 

(jp) Bird V. Brown (1850), 4 Ex. 786; Hutchings v. Nunes (1863), 1 Moore, 
p. C, N. S. 243. 

(g) Ex parte Cooper (1879), 11 Ch. D. 68. 

(r) Per Willes, J., R. v. Sadleri Co. (1863), 10 H. L. C. at p. 425. 
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It may be evidenced by stoppage of payment, or even by 
failure to pay one debt. It will be suflBcient if the vendee 
is insolvent when the transit ends, though he was not in- 
solvent when the notice to stop in transitu was given (s). 

Qusere, whether, if the vendee fails to meet the bills of 
exchange drawn against the cargo, which fall due after the 
termination of the transit, but has not up to the end of the 
transit committed any open act of insolvency, a stoppage in 
transitu by the vendor would be effective {t). 



Article 66. — Against whom the right may he exereised. 

The right of stoppage in transitu exists against the vendee, 
and all persons claiming under him, (with the exception 
stated in Article 67). Thus it avails against a sub-purchaser, 
from the vendee, whose title is not founded on indorsement 
and delivery of the bill of lading, or of some other document 
of title, for value, even though he has paid the purchase- 
money to the vendee. For such a sub-sale would only pass 
to the sub-vendee such equitable interest as his immediate 
purchaser could convey and not the legal property in 
the goods, and would not prejudice the unpaid vendor's 
right of stoppage in transitUy which is a right against the 
goods (u). 



(s) The Constantia (1807), 6 Rob. Adm. Rep. at pp. 326, 327 ; VerUte v. Jetoell 
(1814), 4 Camp. 31 ; Dixon ▼. Fates (1SS3\ 5 B. i Ad. 313. 

(t) Probably not, on the authorities, though it is submitted that on principle 
the question would be whether the vendee was in fact insolvent on the day of the 
assignment, or end of the transit. In favour of this latter view, see Sir W. Scott, 
in 2%e Chnstantia (1807), 6 Rob. Adm. Rep. at pp. 326, 327, and Dr. Lushington, 
in The Tigress (1863), B. & L. 38, at p. 44. On the other side, see Lord Blackburn 
in Kemp v. Folk (1882), L. R. 7 App. C. at p. 581, and in Blackburn on Sale (1845^ 
p. 266 ; and Mellish, L.J., in Gunn v. Bolckow Vaughan (1875), L. R. 10 Ch. 
at p. 501. 

It seems hard that an indorsee of a bill of lading from a vendee, who knew that 
his indorser, though he had not committed any open act of insolvency, was in fact 
unable to pay his debts, should be held to have acquired any title against the pn- 
paid vendor, though some of the above dicta suggest that he would acquire such a 
title. 

(u) Kemp V. Folk (1882), L. R. 7 App. C. 573. Being such a right, the un- 
paid vendor has no rights against the money receivable under a policy of in- 
surance for damage to goods in transitu z Bemdtson v. Strang (1868), L. R. 
3 Ch. 588. 
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AGAINST WHOM VALID. 127 

Where, however, a sub-sale has taken place without in- 
dorsement and delivery of a document of title, but the 
sub-vendee has not paid the purchase-money, the Court in 
working out the equitable rights of the parties may direct 
the sub-purchaser to pay the purchase-money to the original 
vendor as a condition of receiving the goo^ls (x). 

But if the legal property in the goods has passed out of 
the vendee, either by an effective indorsement and delivery 
of a document of title, or by his obtaining and giving actual 
possession, the vendor will then have no rights against the 
purchase-money unpaid by the sub-vendee (a). 

The unpaid vendor's lien will not override the lien of the 
carrier for his charges on the special goods carried (y), but 
will be preferred to claims on the goods put forward through 
the vendee alone (z) ; e. g,y to a carrier's claim of lien for a 
general balance due from the owner or consignee of the 
goods (y) ; or to any attachment of the goods obtained by a 
creditor of the vendee (a). 

Case 1. — V. sold goods to P., ao that the property passed to P., and they 
were shipped, consigned to G. P. endorsed the bills of lading to a bank, as 
security for an advance \ G. sold the goods ** to arrive ** to K. P. then 
became bankrupt, and V. gave notice to the master to stop the goods in 
transitu, E. paid the purchase money to G., but it had not reached P. 
The goods were delivered to K. by the master on the production of receipts 
for the price signed by G. G. paid the purchase money to the bank, who 
after satisfying their own claims (6), paid the balance to P/s assignees. 
Eddy that as the transactions with E., not being accompanied by the trans- 
fer of any document of title, had only passed such equitable interest as P. 
could convey, and not the legal property in the goods, V.*s right of stoppage 
in transitu still existed against the goods, and that, therefore, V., and not 
P.'s assignees, was entitled to the balance of the purchase money paid by 
EL, after satisfying the bank, V. being in strictness entitled to aetain the 
goods themselves against E. after satisfying the bank (c). 

Case 2. — ^V. sold goods to P., to be shipp^/. o. h. at X. P. resold them 



(a?) Kemp v. Folk (1882), L. R. 7 App. C. 573, per Lord Selbome at pp. 577, 
578 ; Lord Blackburn, p. 582. See, however, Lord Fitzgerald's reservation, p. 590 ; 
Ex parte OoUUng, Davie #■ Co. (1880), L. R. 13 Ch. D. 628. 

(y) Oppenheim v. JiwseU (1802), 3 B. & P. 42 ; Richardson v. Qoes (1802), 
3 B. &. P. 119. See also Crawshay v. Edes (1823), 2 D. & R. 288 ; Mercantile 
Bank V. Gladstone (1868), L. R. 3 Ex. 233. 

{z) i. e. Such claims as arise not from the carriage of the goods, but from the 
fact that the vendee is their owner. 

(a) Smith v. Qoss (1808), 1 Camp. 282. 

(6) On the authority of In re Westxinlhus (1833), 5 B. & Ad. 817, et post. 
Article 67. 

(c) Kemp V. Falh (1882), L. R. 7 App. C. 573. 
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128 STOPPAGE IN TRANSITU. 

to G^ and took bills of lading making the ^oods deliverable to O., but did 
not forward the billa to G. While the goods were on board ship at X., P. 
stopped payment. V. served notice on the master, stoppings; the goods in 
transitu. G. had not then paid the sub-purchase money to P. Held, that 
v. was entitled to be paid his purchase money out of the sums owine to 
P.byG.(4). f- f J 



Article 67. — Effect of indorsement and delivery of a Document 
of Title on the right of Stoppage. 

Such an indorsement of the bill of lading, hona fide and 
for valuable consideration, as absolutely passes the property 
in the goods (e), completely defeats the vendor's right of 
stoppage in transitu (/). 

Such an indorsement as acts as a mortgage or pledge of 
the goods {e)y leaves to the vendor the right to stop all the 
property remaining in the vendee. This is a qualified right, 
because it cannot be exercised so as to effect the interests of 
such an indorsee of the bill of lading, without paying him 
off. The vendor can stop the goods on satisfying the claims 
of the mortgagee or pledgee ; or is entitled to receive the 
proceeds of the goods after those claims have been satisfied 
by realization of the goods. He can also in Equity compel 
the vendee's creditor to marshal the securities for his 



(d) Ex parte Qotding Davis ^ Co, (1880), L. R. 13 Oh. D. 628. It is sub- 
mitted that this case must be thus limited if it is to stand with the decision in 
Kemp Y. Folk, vide sifpra, and the dicta therein of Lords Selbome and Blackburn. 
But James and Cotton, L. J J., in this case, and the Court of Appeal in Ex parte Folk 
(1880), 14 Ch. D. 446, express themselves in a manner which covers a much 
wider proposition ; viz, that where the absolute property has passed by a sale by 
the vendee to a sub-purchaser, but the sub-purchase money has not been paid, 
the vendor can stop the sub-purchase money, though the property in the goods is 
not in the vendee. The dicta in Kemp v. Falk of Lord Blackburn (p. 582), and 
Lord Selbome (pp. 577, 578), clearly, though not expressly, negative this pro- 
position. The Court of Appeal in Ex parte Falk, recognised the advance 
apparently made in Ex parte Oolding DaviSy Bramwell, L. J., saying, <' the decision 
was a novelty," but it is submitted that the novelty was only in the cbiter dicta, 
and that they cannot be sustained in face of the dicta of the Law Lords in Kemp 
v.Falk. 

(e) See SeweU v. Burdick (1884^ 10 App. C. 74, and Articles 57, 58, 72, 73. For 
cases where no property passed by the indorsement and the unpaid vendor's right 
was not defeated ; see Patten v. Thompson (1816), 5 M. & S. 350, on which see 
the Factors' Act of 1842 (5 & 6 Vict, c 39) ; The Tigress (1863), B. & L. 38. 

(/) LicMMrrow v. Mason (1794), 1 Smith L. C, 8th ed. p. 753 ; Pease v. Gloahec 
(1866), L. R. 1 P. C. 219 ; Kemp v. Canavan (1863), Irish Rep. 15 C. L. 216, in 
which the effect of the Bills of Lading Act on Lickharrow v. Mason was 
considered. 
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debty so as if possible to protect his rights as unpaid 
vendor {g). 

The valuable consideration for which the indorsement is 
made may be past, (such as a loan already made, or an exist- 
ing debt,) or present (A). The transaction must also be honi 
fde^ or without knowledge of facts that would make the bill 
of lading not fairly and honestly assignable, such as an open 
act of insolvency of the consignee or vendee («), or equities 
affecting the goods (Jc). That the indorsee knows that the 
goods have not been paid for is not sufficient to prevent the 
indorsement from defeating the right to stop (Q. 

Note, — ^I have not dealt with the difficult questions arising 
under the Factors' Acts, partly because the most important of 
them appear not to concern the shipowner or charterer in any 
way, and partly because proposals for their amendment and 
codification, promoted by the London Chamber of Commerce, 
are now (1886) under consideration. Clause 5 of the Factors' 
Act of 1877 (40 & 41 Vict. c. 39), is specially difficult to con- 
strue. It provides that where any document of title to goods 
(which, I suppose, means a '* document of title," as defined in 
s. 4 of the Act of 1842, (5 & 6 Vict. c. 39), and therefore includes 
delivery orders and dock warrants), has been lawfully indorsed 
or otherwise transferred to any person as a vendee or owner of 
such goods, and such person transfers such document by indorse- 
ment or delivery, to a person who takes the same hand fide and 
for valuable consideration, the last-mentioned transfer shall have 
the same effect for defeating any vendor's lien or right of 
stoppage m tra/imta^ as the transfer of a bill of lading has. 

Apparently, therefore, where B., a vendee to whom the pro- 
perty in goods fit tramUu has passed, sells them to C, and gives 



is) Kemp V. FdUi (1882), L. R. 7 App. C. 573; Spalding v. Rxn^ng (1843X 
6 Bear. 376, 15 L. J. Gb. 374 on appeal ; In re Westzintkus (1833), 5 B. & Ad. 
817. See Articles 72, 73. 

(A) Leask v. Scott (1877), L. R. 2 Q. B. D. 376 (C.A.), dissenting from Bodger 
y. Comptoir d'Escompte de Paris (1869), L. R. 2 P. C. 393, which held that a past 
consideration was not sufficient. See also Chartered Bank v. Henderson (1874), 
5 L. R. P. C. 501, where the consideration was forbearance to sne for an existing 
debt ; The EmUien Marie (1875), 44 L. J. Adm. 9. 

(•) VeHue v. Jewell (1814), 4 Camp. 31 ; Cumings v. Brown (1807), 9 East, 
506; I Camp. 104; Salomon v. Nissen (1788); 2 T. R. 674, 681. And see 
Article 65, and note (t) p. 126. 

(A) Snch as it was attempted to prove in Henderson v. Comptoir d'Escompte 
(1873), L. R. 5 P. 0. 253 ; Chartered Bank v. Henderson ; The EmUien Marie, 
vide supra, 

(T) Cumings v. Brovm, vide supra. As to the effect of dealings with the 
goods otherwise than hj indorsement and transfer of the bill of lading, see ante. 
Article 59, note 2 ; Article 66. 
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him a deUveiy order, and 0. in turn transfers sadh delivery 
order to D. for valuable oonsideration, the transfer from C. to D. 
will defeat the right of stoppage in A., the nnpaid vendor. 

But :— (1), apart from the Factors' Acts, a delivery order unac- 
cepted by the dock company or warehouseman has never been 
taken by the Courts of law as a document of title at all, but 
only as ''the token of an authoritv to receive possession": 
Farina v. Home (m) ; lUTEwan v. Smith (n) ; Orifitha v. Perry (o) ; 
— (2^, though early in the century mercantiLe juries seem to lutve 
considered delivery orders as documents of title, (see Benjamin 
on Sales, 3rd ed., pp. 804, 805), it is believed that at the present 
day delivery orders are not treated bv London merchants and 
bsmkers as " documents of title " at all ; — (3), before the Act of 
1877 the holder of a delivery order could either (a) present it, 
and obtain the goods, if there was no stop ; (b) present it, and 
on its being recognized, leave the goods in tne hands of the 
warehouseman as his bailee, constructive delivery thus taking 
place; (c), could in addition obtain a ''warrant" from the 
warehouseman, as a document of title to the goods ; but until he 
did one of these things, he acquired no title to the goods : see Im- 



perial Bank v. St. Katharine's Docks (p) ; LaokingtonY, Atherton (a) ; 
and it was expressly laid down in Barber v. Meyerstein (r), that 
until one of these three courses had been taken, the bill of 



lading was the only symbol of the goods that could transfer 
any property in them, but when one of these courses was taken 
the power of the bill of lading was gone : see also Coventry v. 
Oladkcne (b\ But the adoption of any one of these three 
courses would also terminate the transit, as the warehouseman 
would then hold as bailee for the vendee or assignee ; conse- 
quently, apart from the Factors' Acts, a delivery order could 
have no effect as a document of title until the transit was deter- 
mined, and therefore dealings with it could have no effect on 
the vendor's right of stoppage in transitu. 

Has, then, clause 6 of uie Act of 1877 modified this ? Taken 
literally, it certainly has, but it is difficult to believe that the 
legislature meant to interfere with the poidtion of the bill of 
lading as the only symbol of the Koods while in transit. For 
the above reasons, the question, which is a difficult one, is only 
suggested here. 

I^rd Blackburn, in Kemp v. Falk ((), held that cash receipts 
t^., receipts for the price of goods given by the vendee's agents, 
on production of which the carrier delivered the goods, were not 
documents of title within clause 5 of the Act of 1877, whose 
indorsement defeated the vendor's right to stop ; and that if 



(m) (1846), 16 M. & W. 119. (r) (1870) L. R. 4 H. L. at p. 330. 

(n) (1849X 2 H. L. C. 309. («) (1868) 6 L. R. Eq. 44. 

(o) (1859), 1 E. & E. 680. (<) (1882) L. R. 7 App. C. at pp. 



8L 

; (1877> L. R. 5 Ch. D. 195. 585, 586. 

iq) (1844), 7 M. & G. 360. 
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they were dooamenie of title, the statute was ^ never meant to 
have that effect " ; what effect is not very clear. 

On the general question of delivery orders and warrants, see 
also Merchant Banking Co, v. Phcenix Bessemer Co. (it) ; Chinn v. 
Bolckow Vaughan (x) ; Coventry v. Gladstone (jf) ; Pootey v. Oreat 
Eastern BaOway (m). 



Article 68.— Z%a Tra/wU. 



The determination of the beginning or end of the transit 
during which the goods may be stopped, involving, as it does, 
questions whether property or possession was intended by 
the parties to pass, must depend on the intention of the 
parties as shown by all the fiaets of the case (a). 

Thus wrongful or mistaken delivery will not either com- 
mence (5) or end (o) the transit, nor will wrongful refusal to 
deliver by the carrier prevent the transit being considered 
at an end {d). 

The transit commences when the vendor has given up 
possession of the goods in fulfilment of the contract, and 
continues until the goods have reached the hands of the 
vendee, or of one who is his agent to take possession of and 
keep the goods for him at such a place that the goods will 
remain there until a fresh destination is communicated to 
them by orders from the vendee {e). 



(u) (1877) L. R. 5 Ch. 205. 

&) 1875) L. R. 10 Ch. 491. 
) (1868) 6 L. R, Eq. 44. 
(«) (1876) 34 L. T. 537. 

(a) (1877) Per Jessel, M.R., L. B. 5 C3i. D. 319. 

(6) Ritck y. Hatfield (1822) 5 B. & Aid. 632, wh«re goods were shipped condi- 
tionally on obtaining bills of lading reserring the^ disponendi to the consignor : 
see also the suggestion in Schottman v. L. and Y. R, Co, (1867), L. R. 2 Ch. 332, 
335, that a vendor wonld not terminate the transit bj shipping goods on a ship in 
ignorance of the ship's being owned by the vendee. 

(c) Litt V. Cowiey (1816), 7 Taont. 169, where the carrier, after notice to stop, 
delivered by mistake to the consignee : see also Loeachman v. WUHanu (1815), 

4 Camp. 181, a case of conditional delivery. 

(d) Bird v. Brown (1850), 4 Ex. 786 ; see also Cowasjee v. Thompson (1845); 

5 Moore P. C. 165, at p. 175, where vendors wrongfully retained a mate's receipt 
for the goods. 

(e) Per Willes, J., in BolUm v. X. and T. B. (1866), L. R. 1 C. P. at p. 439, Lord 
EUenboroagh in Dixon v. Baldwen (1804), 5 East, 175; approved by C. A. in Ex 
parU Milee (1885), L. R. 15 Q. B. D. 39, at p. 44. See also Kendall v. Marshall 
(1883), 11 Q. B. D. 356, and Article 69. 

K 2 
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132 THE TRANSIT; 

The necessity for stoppage in transUu does not arise until 
the vendor loses possession, as till then bis possession enables 
him to exercise directly bis lien for the unpaid price. 

In some cases the vendor, by giving up possession, may 
also end the transit, as where he delivers goods on board 
the vendee's ship (/), without reserving the jua disponendi 
to himself (g). It makes no difference whether the ship is 
a general ship, or sent specially for the goods (A), or whether 
she is owned by the vendee, or is uuder a charter to him 
amounting to a demise (i). 

But delivery of the goods on board a ship chartered by the 
vendee, if the charter does not amount to a demise, will not 
end the transit, unless it clearly appears that such is the in- 
tention of the parties (f). Such an intention will not be 
inferred from the fact that the delivery is/, o. 6., nor from 
the fact that the vendor does not know the ultimate destina- 
tion of the vessel (i). 

Case 1. — ^V. sold goods to P. and shipped them on board P.'s ship, then 
on the berth as a general ship. Bills of lading were takoD, making the 
eoods deliverable to P. or assigns. Held, that such shipment prevent^ Y. 
Irom stopping m transitu (A. 

Case 2. — ^V. sold clay to P. deliverable /. o. b. at X. It was shipped at 
X. on a ship chartered by P. V. did not know the ship's destination : no 
biUa of ladmg were taken, nor did P. give an acceptance for the price. 
Eddf that the cli^ was in the possession of the master of the ship as 
carrier, and that v. could therefore stop it during the voyage, on P.'s in- 
solvency (k). 

(/) aGhotsmann t. L.andr.IL Co. (1867), L. B. 2 Ch. 832 ; Merchant ^p- 
pingOo,T.Phanix Bessemer Co. ilB17),L.R,bCh. D. 205, at p. 219 ; Van Casted 
T. Booker (1848), 2 Ex. 691 

(g) Vide ante, Article 61. 

(A) aohotsmann t. L, and T» B, Co., vide supra, at pp. 336, 337, dlBtingmshing 
MUohel T. Ede (1840), 11 Ad. & E. 888. 

(0 Fbwler y. M*Taggart (1801), cited at 1 East, 522. 

0) Bemdtson v. Strang (1868), L. R. 4 £q., 481 ; 3 Ch. 588 ; Moakes y. 
Nichotson (1865), 19 C. B. N. S. 290; BokUingk v. Inglis (1803), 3 East, 381 ; 
Thompson ▼. TnxU (1826), 2 C. & P. 334; Inglis y, UsAenoood (^ISOl), 1 East, 
515, as explained by the same Court in Bohtlingk t. Inglis, vide st^mt, at p. 398, 
is not contrary to the text. 

(A) Ess parte Bosevear China Clay Co. (1879), L. B. 11 Ch. D. 560, and seo 
note (t\ sub. 

(0 SchotsmannT. L. and T. B. Co. (1867), L. B. 2 Ch. 332. 
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ArOda ^9.— When the TramU endi. 

The transit may be ended : — 
I. By delivery to the vendee or his agents. 
IL By delivery to a forwarding agent (m). 

in. By mutual agreement between vendor and carrier (m). 

1. By actual delivery to the vendee or his agents (n), even 
before the original place of destination (o). What circum- 
stances amount to delivery of the goods will depend on the 
intention of the parties concerned (p). 

The delivery of part of the goods operates as a construc- 
tive delivery of the whole, only in cases where the delivery 
takes place in the course of delivery of the whole, as where 
an essential part of a machine packed in parts is delivered 
to the consignee (q), in which case the taking possession 
of such a part by the buyer would be the acceptance 
of constructive possession of the whole (r). The burden 



i: 



im) These two classes are really special kinds of agents for the rendee. 
») WUles, J., in Bolton t. L. ^ J. R, Co, (18d6), L. B. 1 C. P. at p. 439 : snch 
delivery may be at the vendee's own warehouse, or at a place which he uses as his 
own, for the deposit of goods, though belonging to another : SooU v. Ptf^'^(1803), 
3 B. & P. 469 ; Rowe v. Piokford (1817), 8 Taunt. 83 ; per Parke, B., in Jaamz v. 
Griffin (1837), 2 M. & W., at p. 633. 

(o) L. 4r ^V. W. R. V. Bartlett (1861), 7 H. & N. 400. The didum of James, LJ., 
in ifx parte Wateon (1877), L. R. 5 Ch. D. 43, that, where the contract is to send 
goods to a place 2L, *< if the vendor foond out that the goods were going to be 
diverted from the ship bound to Z. he would be entitled to obtain an injunction 
to prevent such diversion," is not inconsistent with this, as delivery after notice 
to stop in transitu would not be effectual in any case, while delirery before notice 
to stop, though short of 2L, would be effectual, in spite of any injunction. SenMey 
that if the vendee acquires possession against the carrier's will, such possession is 
not effectual to deprive the vendor of his rights. (See Blackburn on Sales, 1st ed. 
p. 259 ; Bird v. Brown (1850), 4 Ex. 786, and cases, Article 68, and note to 
section 3 of this Article. Per contra^ Parke, B., in Whitehead v. Anderson (1842), 
9 M. & W 518, at p. 534.) 

(p) See cases on constructive delivery summarised in Benjamin on Sales, 3rded. 
pp. 105, 785, 847. 

(g) Ex parte Cooper (1870), 11 Ch. D. 68, per Cotton, L J., at p. 75. 

(r) Ex parte Cooper (1879), 11 Ch. D. 6?, approving Willes, J., at L. R. 1 C. P. 
440. Cases where part delivery has been held to give constructive delivery of the 
whole, are Tanner v. Scotell (ISAb), 14 M. & W. *J8; Slubey v. ifeyirard (1795), 
'A H. Bl. 504 ; Hammond v. Anderson (1803), 1 B. & P. N. R. 69 ; Jones v. Jones 
(1841), 8 M. & W. 431, which were criticised in Ex parte Cooper^ vide supra, 
at p 77, and Ex parte Falk (1880), 14 Ch. D. at p. 455 and 7 App. C. 573, 579, 
586. See also Wcntmrth v. Ovihwaiie (1842), 10 M. & W. 436 ; WhiUhead 
V. Anderson (1842), 9 >1. & W. 518; Dixon v. Yates (1833), 5 B. & Ad. 313, 
339. 
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of proving such constmctive delivery is on those who 

assert it {s). 

Case, — ^V. shipped 100 tons of iron castings to P. on a ship chartered byV. 
tmder a bill of laaing to P. and assigns. On arrival thirty tons had been de- 
livered to P., who had paid part of the freight Y. then stopped in tnmntu. 
Held, the notice was ffXid as to that part of the cargo not delivered («)• 

2. Delivery of goods to a forwarding agent will or will not 
^id the transit, according as the forwarding agent receives 
them as agent for the vendee or as carrier. The chief test 
of his character is whether he receives the instructions 
necessary for forwarding from the vendee or vendor (t). 

Thus, if the vendor from the contract of sale, or from in- 
structions from the vendee, can give no further directions as 
to the destination of the goods, and they will therefore 
remain with the forwarding agent, unless and until he has 
received instructions from the vendee, such an agent will 
receive the goods as agent for the vendee, and on his 
receiving them the transit will be at an end («). 

If, on the other hand, the vendor can and does give such 
instructions, as where the contract provides for such further 
transit, the transit will not end on delivery to the forward- 
ing agent, though the particular ship in which the transit is 
to be made is ordered by the vendee, for in this case the 
forwarding agent receives the goods as carrier («). 

(s) Ex parie Cooper, vide supra ; one reason given by the Court, that conBtrno- 
tive delivery would involve the master's abandonment of bis lien for the balance of 
the freight, appears inconsistent with Allan v. Oripper (183*J), 2 C. & J. 218, in 
which it was held that the existence of the carrier's lien was not inconsistent with 
hb holding as the vendee's agent, though the transit was at an end. 

(0 Kendall v. Marshall (1883), 11 Q. B. D. 356. See also a note by Mr. A. 
Cohen, Q.C., in * Law Quarterly Review,* Oct. 1885. The test may be put other- 
wise : '* Is the transit prescribed by the vendor over ? if so the right to stop is 
g< ne, though further transit takes place prescribed by the vendee." But Ex parte 
Rosevear China Co. (1879), 11 Ch. D. 560 (Art. 68, Case 2), shews that sometimes 
the tender may be unable to '* prescribe the transit," and yet retain his right to 
stop. It is easy to distinguish the facts of this case from others, but hard to see 
the principle of distinction between them. The test is also subject to this, that 
if the vendee gets the goods by consent of the carrier before the prescribed transit 
is over, the right is gone. See this point discussed by Bowen, L.J., in Kendall v. 
Marshall, tide svpra, at p. 369. 

(«) Ex parte AfUes (1885), 15 Q. B. D. 39, aflSrming Dixon v. Baldwen (1804), 
5 East, 175 ; Bowe v. Pickford (1817), 8 Taunt. 83 ; Ex parte Gibbes (1875), 
L. R. 1 Ch. D. 101 ; Leeds v. Wrijht (1803), 3 B. & P. 320. 

(or) Ex parte Watson (1877), 5 Ch. D. 8.5, as explained in Ex parte Miles 
(1885), 15 Q. B. D. at pp. 46, 47 ; KendaU v. MarshaU (1883), 11 Q. B. D. 356; 
Rodger v. ComptoirdEscompte (1869), L. R. 2 P. C. 393 ; Valpy v. Gibson (1847), 
4 C. B. 837 ; Nicholls v. Le Feuvre (1835), 2 Bing. N. C. 81 ; Coates v. Railton 
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dose 1. — ^V. sold goods to P. in L<mdon, P. being employed as commis- 
sion agent by G. in Jamaica. P. ordered the goods of V. ^ for the mark 
E. M. Kingston, Jamaica." Y. knew from previous dealings that this 
mark was used by G. P. instructed Y. to pack th^ goods, mark them 
with the above mark, and forward them to Q. at Southampton for shipment 
by the 8, Y. forwarded to Q., adding ** please forwfurd as directed : " V. 
sent particulars of mark, &c., of goods, leaving columns for <* consignee " 
and ^ destination '* blank. Aiter this P. wrote to Q. instructing him as to 
consignee, G., and destination *' Kington, Jamaica." The goods were 
shipped under bills of lading describing P. as consignor. P. afterwards failed. 
Ediy that Y.'s right to stop had ceased when the goods reached Q. (y). 

Case 2. — Y. agreed with r. to sell him goods, drawing bills on him for 
the price, and shipping them to G. at Z. Y. packed the goods, and 
forwarded them to London in bales marked Z., and addressed to the 5., 
a ship named by P., and bound for Z. The railway company advised 
P. of the arrival of the goods in London, and that '* they remained at his 
order, and were held by the company as warehousemen at his risk," adding 
^ will be sent to the 8^* They were so sent and shipped. Heldy that the 
transit lasted till the arrival of the goods at Z., and Y. could therefore 
stop in tnxnsUu at any time before such arrival («). 

Ckue 3. — ^Y. sold goods to P., P. saying nothing about their destination. 
P. resold to E., and arranged with K. that the goods should be forwarded 
to Z. by steamer from X. P. then directed Y. to send the goods to K. at 
X. Y. did 80, and the railway company gave E. notice that they held the 
goods as his warehousemen. Eddy that Y.'s right to stop in tnmsHu was 
at an end (a). 

3. The transit may be ended by agreement (b) between 
the earner, wharfinger, or forwarding agent on the one hand, 
and the consignee on the other, that the former shall hold 
the goods not as carrier but as vendee's agent (o). The &ct 
that the carrier still claims a lien on the goods will not pre- 
vent his holding as vendee's agent, so as to bar the vendor's 
right of stoppage {d). 

Note. — There must be a mutual understanding; thus, the 
intention of the carrier alone, not assented to by the consignee, 
will not suffice (a). Nor will the demand of the vendee if not 
assented to by the carrier (/), provided such refusal to deliver 

(1827), 6 B. & C. 422, (doubted by Brett, L.J., 11 Q. B. D. at p. 366) ; amiHh v. Qoss 
(1808), 1 Camp. 282 ; James v. QHffin (1837), 2 M. & W., per Parke, B., at p. 633. 

(y) Ex parte Miles (1885), 15 Q. B. D. 39. 

(*) Ex parte Wataon (1877), 5 Oh. D. 35. 

(a) KendaU v. MarshaU (1883), 11 Q. B. D. 356. 

(6) James ▼. Qriffitiy vide supra; Bolton y. X. and 7. JRaHway (1866), L. R. 
1 C. P. 431 ; Ex parte Barrow (1877), L. R. 6 Ch. D. 783. 

(c) James v. Gnffin (1837), 2 M. & W. 623 ; Ex parte Oouda (1872), 
20 W. R. 981. 

(d) Allan t. Qripper (1832), 2 C. & J. 218; Kemp v. Folk (1882), 7 App. C. 
at p. 584. 

(e) Edvoards v. Brewer (1837), 2 M. & W. 375. 

CO Jockson Y. Nichol (1839)^ 5 Bing. N. C. 508 ; Coventry v. Oladstone (1868), 
L. R. 6 Eq. 44. 
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is not wrongM {g). Qumre^ whether the transit ootild be so 
ended during the Toyage by agreement between carrier and 
consignee. It could be by actual delivery to the consignee; 
why not by the agreement of the carrier to hold as the vendee's 
agent ? Yet this would seriously a£fect the vendor's rights. 

Case 1. — ^y. sold oil to P. and forwarded it by carrier to Z. On its 
arrival at Z. the carrier gave notice to P., who aigned for it in the carrier's 
books. Eeld, that the transit was over (h). 

Case 2. — ^V. sold goods to P., who liv^ at Z., and forwarded the goods 
to Z. by steamer. On arriviug, the steamer was discharged into B.'s ware- 
house. B. was agent of the steamer, and iisually held such goods at the 
risk and subject to the orders of the coosignee. In this case he had no 
orders, as P., being bankrupt, had absconded before the arrival of the goods. 
y. gave P. notice to stop the goods. EM, that the transit was not ended by 
delivery of the goods to B., who coiild not he P.'s agent without authority 
from P. (t> 

Case 3. — Y. sold goods to P., and forwarded them by ship. P. pledged 
the bill of lading to I. and became bankrupt. When the ship reached the 
Thames, I. paid the freight to the brokers, and obtained an overside order 
for delivery. On presenting this at the ship, before she began to miload 
I. was told that he should have the goods as soon as they could be got 
at Before unloading began, V. stopped the goods. Jbdd, Uiat the transit 
was not ended by I.'s transactions, and that V. was entitled to stop (j). 



Article 70. — Notice to stop^ how given. 

Notice to stop in transitu^ to be effective, must be given 
either to the person holding the goods (as the captain of the 
ship or the warehouseman), while the goods are still in 
transitu, or to the shipowner or principal, whose servant 
has the custody of the goods, in such a time that he can by 
reasonable diligence forward it to his servant in time to 
prevent delivery^ and it is his duty hO to forward it (i). 

(g) Bird ▼, Brown (1850), 4 Ex. 786. 

(A) Ex parte Oouda (1872), 20 W. R. 981. 

(0 Exports Barrow (1877), 6 Ch. D. 783. 

O) Coveniry t. Gladstone (1868), L. R. 6 Eq. 44. 

(*) Whiteheadv, Anderson (1842), 9 M. & W. at p. 534 ; Kemp v. Faik (1882), 
L. R. 7 App. C. at p. 585 ; per Lord Blackburn, who suggests that his view is at 
variance with that expressed by BramweU, L.J., in the Court below; {Ex parte 
Falky 14 Ch. D., at p. 455), who said " I cannot think that any duty was imposed 
on the shipowners at L. to stop the goods ; it would be monstrous to hold that the 
telling someone else to stop the goods amounts to a stoppage in transitu," The 
first sentence is contrary to Whitehead v. Anderson (at p. 534). But the last 
sentence is clearly right, as notice to the shipowner, not reaching the captain, could 
not prevent the consignee from obtaining the goods, the vendor's remedy being 
against the shipowner. Litt v. Cowley (1816^ 7 Taunt. 169, seems to decide 
further that delivery by an agent, who through mistake or neglect of his principal 
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Semhlej that delivery by mistake after such a notice is 
received by the person in whose possession the goods are, 
will be ineffectnal to rob the vendor of his remedy against 
the carrier (2). 



Artide 71. — Master^s duty on receiving Notice. 

It is incumbent on the master to give efifect to a claim to 
stop in traneitu by delivery of the goods to the vendor, 
and not merely by abstaining from delivery to the vendee, 
as soon as he is satisfied that the claim is made by the 
vendor, unless he is aware of an answer in law to such 
claim (m). He can protect himself by an indemnity from 
the person to whom he delivers, or in case of a double claim 
can interplead. 

Article 72. — Indorsement of Bill of Lading as a Mortgage. 

The effect of indorsement of a bill of lading may be to 
shew an intention to pass, and to pass, the legal estate in the 
goods to the indorsee as security by way of mortgage for an 
advance, leaving the indorser an equitable right to redeem 
them (n). 

Article 73. — Indorsement of BUI of Lading as a Pledge. 

The indorsement may hive the effect of giving the in- 
dorsee an equitable interest as security by way of pledge for 

has not been informed of a notice to stop duly given to the principal, does not 
prevent the vendor from maintaining trover against the vendee, but as the case 
proceeds on the view now abandoned, that notice to stop rescinds the contract, this 
position can hardlj now be justified. It seems therefore, that in such cases the 
remedy is against the carrier only ; for the vendor cannot claim the property, 
which has paissed, or his lien, which has been lost, or possession, which has been 
abandoned. From this point of view see Short v. Simpson (1866), L. R. 1 C. P. 
248, at p. 255. For an ineflFectual notice to stop, see PMps v. Comber (1885), 
29 Ch. D. 813. 

(0 Litt V. Cowley (1816), 7 Taunt. 169 ; Short v Simpson, vide supra, 

(m) The Tigress (1863), 32 L. J. Adm. at pp. 101, 102. 

(n) Sewell v. Burdick (1884), L. R. 10 App. C. 74. There seems to be very 
little if any difference in the practical effect of these two transactions, but only 
in the method in which substantially the same rights shall be enforced, whether 
at Equity or Common Law : {per Lord Blackburn, 10 App. C. 92). It is doubtful 
whether any one of the ordinary forms of mercantile dealings with bills of lading 
amounts to a mortgage. 
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an advance, acoompanied by a power to obtain delivery of 
the goods when they arrive, and if necessary to realise them 
for the purpose of the security (o). 

An indorsement of bills of lading in blank, and their de- 
posit so indorsed by way of security for money advanced (p), 
without more, will be held to be a pledge (o). 

Noie. — It is impossible to state with any confidence what 
dealings with a bill of lading will amount to a mortgBige as dis- 
tingui^ed from a pledge. Probably none of the ordimury com- 
mercial dealings with bills of lading amount to mortgages, and 
the difference between mortgages and pledges is immaterial 
from a commercial point of view, as it lies chiefly in the exact 
legal remedies for enforcing the security. 

C<ue.^F. shipped goods to Z. on A.'8 ship, taking a bill of lading, 
making the goods deliverable to F. or assigns. F. indorsed the bill in 
blank, and deposited it with I. as security for an advance. 1. never claimed 
the goods under the Inll of lading. Edd, that the transaction amounted to 
a pl^ge of the goods represented by the bill of lading (o). 



Article 74. — Ineffedual IndorsemefUs (;)« 

An indorsement of the bill of lading may pass no property 
to the indorsee, as : — 

(1.) where the indorser has no property to pass (r), 
having, 6.^., already indorsed one part of the bill of lading 
so as to pass the property (s) ; 

(2.) or where there is no consideration for the indorse- 
ment (t) ; 

(3.) or where the circumstances show that no property was 
intended to pass, as in the case of an indorsement to an 
agent to enable him to sell, or to stop in transitu (u) ; 



(o) SeweU v. Burdioh, ante, note (n). 

(j>) It will reqnire the stamp suitable for a pledge, and not for a mortgage : 
Harris v. Birch, 9 M. & W. 591 (1842). 

(q) This article must be read subject to the provisions of the Factors' Acts, 
which it is bejond the province of this work to deal with. 

(r) Finlay v. Liverpool 33. (h. (1870), 23 L. T. 251, at p. 255; Chimey v. 
Behrend (1854), 3 £. & B. at p. 634. 

(s) Barber v. Meyerstein (1870), L. R. 4 H. L. 317. 

(0 Per Lord Selbome, 10 App. C. 80 ; Waring v. Cox (1808), 1 Camp. 369. 

(ti) Waring v. Cox, vide supra ; Patten v. Thmpson (1816), 5 M. & S. (350) ; 
Tucker v. Humphrey (1828), 4 Bing. 516. 



Digitized by 



Google 



INJ)0R8EMENT8. 139 

(4.) or wheie the indorsee knows of facts which prevent 
the indorsement from being effective {v\ as the open insol- 
yency of a consignee who has not paid the price of the 
goods (o^). 

But where the indorser has the property, even though 
snch property has been obtained by fraud, an indorsement 
for valuable consideration to a hon& fide indorsee, before the 
original owner or indorser has obtained a legal rescission of 
the transfer, will pass the property (y). 

Cote 1. — Goods consigned to P. were in oonrse of transit landed at a 
sufferance wharf on the Thames, subject to a stop for freight by A., and to 
a stop for advance by I., a mortgagee on security of a set of three bills of 
lading. P. obtained from E. a loan, with which he redeemed the bills from 
I. and indorsed two to K. as security for his advance. P. obtained another 
advance from M., to whom he indorsed the* third bilL With this advance 
the stop for freight was removed, and M. obtained the goods from the suffer- 
ance wharf on production of his indorsed biU. Edd^ that the property in 
the goods having passed to E. bv the first indorsement, the second oon- 
ferr^ no property on M., and E. could recover from him the goods or 
their value (A 

due 2. — Y. shipped to P. oilcake, sending the bill of lading to Y/s 
agent, W^ with instructions not to part with it " without first receiving 
payment" P. gave W. a bill of exchanfl;e accepted by E., and promised 
immediate payment in cash, on which W. delivered to P. the indorsed bill 
of lading. P. indorsed the bill of lading to I., who took it hond fide and 
for value. P. and E. then became bankrupt, without paying W. Held, 
that though P. had obtained the bill of lading by fraud, he could transfer 
the property in the goods by its indorsement to L, a bond fide holder for 
value (a). 



Article 75. — Effects of Indorsement wnder the Bills of Lading 
Act, 1855 (h). 

Snch an iDdorsement of the bill of lading as passes to the 
indorsee the property, whether legal or equitable, (c), in the 

(c) Dick V. Lumaden (1793), Peake, 189 ; Owning v. Brown (1807), 1 Camp. 
104; QilbeH v. Cfuignon, (1872), L. R. 8 Ch. 16. 

(a?) F«fo Article 65. 

(y) Pease v. Gloaheo (1866), L. R. 1 P.O. 219 ; I%e Argentina (1867), L. R. 
1 Adm. 370. 

(jr) Barber v. Meyerstein (1870), L. R. 4 H. L. 317. 

(a) The Argentina (1867), L. R. 1 Adm. 370. 

(6) 18 & 19 Yict. c. Ill, 8. 1, see Appendix III. (Jntil this Act was passed, 
the indorsement of a bill of lading wonld not affect the contract evidenced in it, and 
the indorsee coald not sne or bo sned on snch contract, though he was the person 
really interested in the goods, the subject of the contract: Thompaon ▼. Dominy 
(1845), 14 M. & W. 403 ; Howard v. Shepherd (1850), 9 C. B. 297. 

(c) Sewell V. Burdick (1884), 10 App. C. at pp. 85, 95. 
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goodSy also yestfl in him all the rights and h'abilities arising 
in respect of such goods from the contract evidenced in the 
biUofkdiDg((2). 

fle may lose such rights and liabilities by such a further 
indorsement of the bill of lading as divests him of the pro- 
perty {e). 

An indorsee of a bill of lading as security for an advance, 
whether the transaction amounts to a pledge (/), or, semble, 
to a mortgage {g)y does not become liable under the contract 
evidenced in the bill of lading, until he completes his in- 
choate title by taking possession of the goodo under the bill 
so indorsed (/). 

Such a vesting of rights and liabilities by indorsement of 
a bill of lading does not in any way affect the shipowner's 
right against Uie original shipper or owner of the goods for 
the freight {h\ or the liability of the consignee or indorsee 
by reason of his being such consignee or indorsee or of his 
receiving the goods in consequence of such consigoment or 
indorsement, or any right of stoppage m tramitu (t). 

Ccue, — F. shipped goods to Z. on A/s ship, taking a bill of lading, 
making the goods deliverable to F. or assigns, freight payable at Z. F. 
pledged the bills as security for an advance by indorsing them in blank, 
and depositing them so indorsed with I. F. did not claim the goods at Z., 
and they were sold by the authorities there to pay custom-house chaiiges. 



(d) If the indorsee proves that the immediate indorsement to him was for 
valuable consideration, he need not also prove that the indorsement to his indorser 
was for value, in the absence of any evidence of fraud or other circumstances in- 
validating the indorsement : Draoachi v. Anglo-Egyptian Navigation Co, (1868), 
L. R. 3 C. P. 190. 

(e) Smurthwaite v. WUkins (1862), 110. B., N. S. 842 ; but see Corlett v. Gordon 
(1813), 3 Camp. 472 ; Lewis v. McKee (1868), L. R. 4 Ex. 58. Though the in- 
dorsee has agreed to resell the property, if the bill of lading is still an effective 
instrument he will not lose his rights and liabilities under it, till he has reindorsed 
it so as to pass the property : The Felix (1868), 2 L. R. Adm. 273. Fowler y. 
Knoop (1879X L. R. 4 Q. B. D. 299. 

(^f) Sexcell V. Burdick (1884), L. R. 10 App. C. 74, per Lord Selbome, at pp. 88, 
89, explaining The Freedom (1871), L. R. 3 P. C. 594; The J'Sglia Maggiore (iSQS), 
L. R. 2 Adm. 106. See also Allen v. Coltart (1883), 11 Q. B. D. 782, at pp. 784, 
785. 

Qj) Per Lord Blackburn, 10 App. C. at pp. 96, 97. 

(A) Fox V. Nott (1861), 6 H. & N. 630, where the bill was indorsed to the ship- 
owner himself: Short v. Simpson (1866), L. R. 1 C. P. 248. 

(t) 18 & 19 Vict, c 111, s. 2. An indorsement of a bill of lading has by this 
Act no further effect on the right of stoppage than it would have had before the 
Act. 
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L took no steps to obtain the goods. A. sned I. for freight as indorsee of 
the bill of lading. Edd, that as I. had taken no steps to complete his 
title by claiming the goods under the bill of lading, he was not liable on 
the contract evidenced in it (k). 



Article 76, — Position of Indorsee. 

The lawful holder of a bill of lading, in whom the pro« 
perty in the goods is yested, may by indorsement transfer a 
right greater than he himself has; for he transfers his 
position nnder the contract evidenced in the bill of lading, 
but does not transfer any other rights or liabilities which 
may be vested in him against or to the shipowner, charterer, 
6r original shipper, unless the indorsee has notice of such 
rights and liabilities (Z). 

Case. — G. chartered a ship from A. and shipped goods in it, receiving a 
bill of hudlng from the master. C. saw the meUiod of stowage and did not 
object to it. G. indorsed the bill to I. The goods were damaged by the 
method of stowage. I. sued A. on the contract in the bill of lading. 
Held, that I. was not affected either by G.'s position under the chuter or 
by G.'s knowledge of the method of stowage (m). 



Article 77. — Effects of the Indorsement of the BUI of Lading 
imder the Admiralty Jurisdiction Aotj 1861 (ti), ofldd 
Parties wider that Act. 

In any case where goods are carried into any port in 
England and Wales in any ship (o), and at the time of the 



(k) SevoeU v. Bwrdkk (1884), L. R. 10 App. C. 74. See also Foa^ v. Kwxm 
(1879), L. R. 4 Q. B. D. 299. 

(0 Rodger v. Comptoir de JSscompte de Parte (1869), L R. 2 P. C. 893. The 
llelene (1865), B. & L. at p. 424 ; lite Emilien Marie (1875), 44 L. J. Adm. 9 : 
Jenkyns v. Uebome (1844^ 8 Scott, N. R. 523. 

The ordinary case of defeat of stoppage m trcmaitu by indorsement to a bcmS 
fide holder falls under this principle. 

(m) Tfttf HeleMy vide eupra. 

(f») 24 Vict. c. 10, s. 6. See Appendix III. 

(o) The ship carrying most be the ship doing the wrong : thus where damaged 
goods were transhipped, and the second ship came to England, she was not held 
liable for the fiiult of the first ship, and the first ship when afterwards she came 
to England was held not liable, as not having carried the goods to England : lUe 
Ironsidee (1862), Lush. 458. But the ship may be liable, though she does not 
carry the goods into port, as in cases of short delirery : The Danzig (1863), 
B. & L. 102. It will be sufficient that the ship shall come into such a port in tb£ 
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institQtion of the cause no owner or part-owner {p) of the 
ship is domiciled in England or Wales, claims Q) in rem 
can be made against such ship in the Admiralty Court, as 
follows : — 
L Claims on contract (r). 

1. Every indorsee of a bill of lading to whom the property 
in the goods shipped under the bill of lading shall have 
passed so as to transfer to him the contractual rights and 
liabilities under the bill of lading, in virtue of the Bills of 
Lading Act^ 1855, may sue for breach of such a contract 

Thus an indorsee to whom the whole property, legal or 
equitable, has passed, or a mortgagee or pledgee of the bill of 
lading who has completed his title by taking possession of the 
goods under the bill of lading, may so sue {s) ; a mortgagee 
or pledgee who has not so completed his title (^), or a bare 
assignee of the bill of lading {u) to whom no property has 
passed, cannot so sue on the contract 

2. A consignee named in the bill of lading, to whom the 

course of her Toj&ge, though the goods are not to be delivered there : The Fieoe 
Superiore (lS74)y L. R. 5 P. C. 482, at p. 491. See also The Bahia (1863), B. & L. 
61 ; The Patria (1871), L. R. 3 A. & £. at p. 459. When she has once been in 
such a port, the jurisdiction of the Admiralt j in respect of that yoyage vests, and 
the claim can be enforced against the ship on her entering an English port in any 
subsequent voyage ; but as the claim does not give a maritime lien, such arrest 
will not avail against any valid charges on the ship, nor against any bond fide 
purchaser : The Fieve St^periore, vide supra. The damage must be done on the 
homeward voyage ; there will be no claim for damage on the outward voyage to 
goods delivered abroad : The Kasan (1863), B. & L. 1. 

(p) This will include a charterer, if the charter amounts to a demise, but not 
otherwise : The St, Chud (1863), B. & L. 4. 

(q) llie claims must arise independently of the Admiralty Jurisdiction Act : 
The 8t, Chud (1863\ B. & L. at p. 18 ; The Figlia Maggiore (1868), 2 L. R. Adm. 
at p. 110, approved by Lord Selbome, 10 App. C. at p. 88 ; e,g,y if the claim could 
not have been made s^nst an English owner before the Act, it cannot be made 
against a foreign owner by virtue of the Act The Admiralty Court cannot 
consider a set-off for freight claimed by the shipowner : The IknFrimGi90o(\^Q2\ 
Lush. 468. 

(r) The ** contract" in the Act refers to the contract in the bill of lading : 7^ 
Pieve Superiore (1874), L. R. 5 P. C. at p. 491. 

(«) Figlia Maggiore (1868), 2 L. R. Adm. 106 ; The Freedom (1871), 3 L. R. 
P. C. 594, discussed by Lord Selbome in 10 App. C. at pp. 88, 89. Such right to 
sue in contract continues until the contractual rights have been lost by such a 
reindorsement as passes the property, though there is an agreement to sell, which 
may give an interest to the vendee to sue in tort : The Felix (1868), 2 L. R. 
Adm. 273 ; The Marathon (1879), 40 L. T. 168. See Article 75. 

(t) Because he has not yet acquired contractual rights under the Bills of 
Lading Act, 1855 : Sewell v. Purdick (1884), L. R. 10 App. C. 74; and therefore 
has apart from this statute no legal claim against the slupowner. Article 75. 

(tt) The St. aoud (1865), B. & L. 4. Article 74. 
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property in the gocMls has passed by sQch consignment^ may 
also sne on the contract^ as he has under the Bills of Lading 
Act contractual rights under the bill of lading (o^). A con- 
signee to whom the property in the goods has not passed 
by such consignment, or a consignee not named in the bill 
of lading (y) may not sue on the contract, unless he takes a 
title by indorsement of the bill as above («). 
XL In TaH (a). 

1. Every indorsee of the bill of lading, to whom a pro- 
perty as against the indorser, though it may not be the 
whole property, has passed, may so sue in tort. Thus a 
mortgagee or pledgee, who has not yet completed his title 
by taking possession of the goods, may sue in tort (h). A 
bare assignee, having no property in the goods, cannot sue 
in tort (c). 

2. A consignee to whom the, or any, property in the goods 
has passed, may sue in tort (d). A consignee to whom no 
property in the goods has passed cannot so sue (e). 

Note. — The above statement, it is believed, reconciles aU the 
cases, with the exception of dicta m The Neater (d), suggesting 
that the Admiralty Act intended to give every consignee or 
assignee of a bill of lading a capacity to sue. These dicta were 
unnecessary, as the plaintiff there being *' consignees named in 
the bill of lading " hsA contractual rights under uie Act of 1855, 
and also had, as Sir B. Phillimore hmd, a, though not (he^ pro- 
perty in the goods, which would enable them to sue in tort. 

The Act of 1861 fives those who have a lawftil claim in per- 
wmam against the shipowner, which fails owing to his absence 



(«) 18 & 19 Vict, c 111, 8. 1 : The Nepoter (1869), 2 L. R. Adm. 875, see also 
Ibwler T. Knoop (1879), 4 Q. B. D. 299 : where the consignee named in the bill 
of lading, who had sold the cargo, but not assigned the bill of lading, was held 
entitled to sne. 

(y) Thns in a bill deliverable *^ to shipper or order," the consignee ordered would 
be a consignee not named in the bill of lading. 

(m) See note (6), Article 75. 

(a) ** Breach of dutj " of the master will include a refusal to deliyer to a vendor 
who has stopped tfi transUu: The Tigress (1863), B. & L. 38; and a refusal by 
the master to give the holder of the bill of lading the particulars necessary to 
compute his liability for freight and general average contribution : The Norway 
(1864), B. & L. 226; but not a refusal, though improper, to insert certain 
particulars in his protest : The Santa Anna (1863), 32 L. J. Adm. 198. 

(6) Though he cannot sue on the contract : Figlia Maggiore (1868), 2 L. B. 
Adm. 106 ; per Lord Blackburn, 10 App. C. pp. 94, 95. 

(c) 8t. Cloud (1863), B, & L. 4, and per Lord Blackburn, 10 App. C p. 94. 

(d) The Nepoter (1869), 2 L. R. Adm. 375. 
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from the ooxintiy, an aimliaiy remedy in rem asamst the ahip, 
which is preeent in the oonntiy. But, as was hdd by Dr. Lnsh- 
ington in The St. Cloud (e), and by Sir B. Phillimore in The 
Figlia Maggiore (f\ and approTed by Lord Selbome in SeweU v. 
Burdick (^), the olaim must arise in law independently of the Act 
of 1861, which gave a new remedy, not a new primary right. 
Who then could sue before 1861 ? Anyone who had a proprietary 
interest in the goods could sue in tort. A party to the bill of 
lading or a consignee named in it, or an indorsee who acquired the 
property in the eoods by the indorsement could sue in contract. 
But those who had no property could sue neither in contract 
nor in tort. Those who had a property, but not the property 
under the Act of 1855, could sue in tort but not in contract. 
A bare assignee had neither property nor contractual rights, 
and, thus, apart &om the Act of 1861, could not sue at aU ; it 
is, therefore, submitted that Sir B. Phillimore's obiter dicta 
to the contrary are inaccurate. 

To obtain this result it is not necessary to read " assignee " 
in the Act of 1861 as '* assignee to whom the property shall 
pass," a process which Dr. Lushington was doubtful about in 
The St. Cloud (e), and Lord Blackburn condemned in SeweU v. 
Burdick (g). For " claim by an assignee " means " lawful claim," 
and a bare assignee before the Act of 1861 could make no lawful 



(e) St. Cloud, anUf p. 143, note (c). 
'/) See note (6), antey p. 143. 
f) (1884) L. B. 10 App. C. 74, at p. 94. 



i 
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SECTION VL 

Liability of Shipowheb fob Loss of, ob Damage to, 
Goods oabbied. 

Article 78. — Liability of Shipovmer in absence of eo^ess 
Stipulations. 

In the absence of express stipulations in the contract of 
affreightment, all shipowners who are common carriers^ (i.e. 
who offer their ships as general ships for the transit of the 
goods of any shipper), are liable for any damage to such 
goods in transit, unless caused by the act of God or the 
Queen's enemies or the vice of the goods themselves (a). 

Qtiserey whether a shipowner who is not a common carrier 
has the same liability as a common carrier (&), or is only 
liable as a bailee for the exercise of due care and dili- 
gence (c). 

All shipowners who contract to carry goods undertake 
absolutely, in the absence of express provisions negativing 
such undertaking, that their ship is seaworthy at the begin- 
ning of the voyage (d), that they will proceed on the voyage 
with reasonable despatch (e) and without unnecessary 
deviation (/). 

(a) Nugent v. 3mUh (1876), L. R. 1 C. P. D. 19,422 ; Lioer Alkaii Co, ▼. Jokn^ 
aon (1874), L. R. 9 Ex. 338. See Articles 80, 81. 

(6) Per Brett, M. R., in Nugent v. Smith (1876), L. R. 1 C. P. D., at p. 33, and 
lAver Co, v. Johnson, (1874), L. R. 9 Ex., at p. 344. 

(c) Per Cockburn, C.J., in Nugent v. Smithy vide supra, at pp. 434, 438. See 
also per Willes, J., in Notara v. Henderson (1872), L. R. 7 Q. B„ at p. 236 ; 
Grill V. General Colliery Co, (1866), L. R. 1 C. P., at p. 612. If he has the 
liability of a carrier he will be liable for the negligence of persons other than 
himself or his agents, such as damage by collision where the other ship is negli- 
gent ; Woodley v. Michel (1883), L. R. 11 Q. B. D. 47. If he has only the liabiUty 
of a bailee he will be free where he can prove that he and his servants have exer- 
cised reasonable care and diligence. 

(<0 Steel V. StaU Line (1878), L. R. 3 App. C. 72, and Article 29. 

h) See Art. 30. 

If) See Arts. 99, 100. 
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Note. — In the law as thus stated there are two disputed 
points: — 

(1.) Whether the owner of a ship or lighter hired to carry a 
specific cargo on a particular voyage, as distinguished from a 
general ship plying habitually between particular ports and 
carrying the goods of all comers, is a common carrier, and 
therefore liable in the absence of express stipulation for all 
damage resulting in transit, unless by the act of Grod or the 
Queen's enemies or vice in the goods themselves. 

(2.) Whether, apart &om the liabilities of a common carrier, 
every shipowner or master who carries goods on board his vessel 
for hire is, in the absence of express stipulations, su^ect to the 
liability of an insurer, except as against the act of God or the 
Queen's enemies or inherent vice in the goods, or whether he 
is only liable for loss shown to have arisen from negligence 
on his party or on that of his servants. 

The practical importance in the case of ships is not very 
great, as the difference in the law would chiefly affect ships 
chartered to one shipper without any express stipulations in 
the charter, an unusual case ; but it is important in the case of 
liffhters, which are frequently let out for hire in tiiat way. 
There is also an important question in connection with bills of 
lading, as to the shipowner's liability for the negligence of 
persons other than his servants, e.^., those in charge of a ship 
in collision with his vesseL 

I. The first question has been discussed in lAver Alkali Co. v. 
Johnson (1872) {g). There, A. was a lighterman and let out 
his flats to any customer who applied for them ; his flats did 
not ply between any fixed points, but each voyage was fixed by 
the paoiioular customer ; a special bargain was made with eacn 
customer, though not for the use of a particular flat ; but no 
flat was carrying goods for more than one person on the same 
voyage. A. let a flat on these terms to C. to carry salt from L. 
to W. ; on the voyage, without A.'s negligence, l^e flat was 
wrecked. C. sued A. for the damage to the salt. The Court, 
consisting of Kelly, C.B., Martin, Bramwell, and Cleasby, B.B., 
held A. a common carrier, and therefore liable. Kelly, C.B., 
laid stress on the fact that no particular vessel was hired, 
saying : " No doubt, if each particular voyage had been made 
under a special contract containing stipulations applicable to that 
voyage only, the case would have been different, which seems 
to distinguish the case of a ship specifically chartered to a par- 
ticular sMpper. 

In the Exchequer Chamber the majority of the Court (Black- 
bum, Mellor, Archibald, and Grove, JJ.";, affirmed this judg- 
ment (K) " on the ground that a lighterman, carrying on business 
as described, does in the absence of something to limit his 

(^) L. R. 7 Ex. 267. 

(A) (1874), L R. 9 Ex. 338, at p. 341. 
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liability incwr the liability of a common carrier in respeot of the 
goods lie carries." Brett, J., wMLe agreeing that A. was 
liable, put his liability on the ground that (i) "by a recognised 
onstom of England every shipowner who carries goods for hire 
in his ship, whether by inland navigation, or coastways, or 
abroad, nndertakes to carry them at his own absolute risk, the 
act of God or the Queen's enemies alone excepted,'' unless he 
limits this liability by express agreement. He emphatically 
held that A. was not a common carrier, on the ground that he 
did not undertake to carry goods for, or charter his flat to, the 
first comer ; (and therefore was not liable to an action for refining 
to do so, the essential characteristic of a common carrier). The 
rest of the Court had expressly abstained (k) from examining 
whether A. was a carrier so as to be liable to such an action, 
and had confined themselves to deciding that he "had the 
liability of" (qusere, the same liability eis), a common carrier. 
In Nugent v. Smith (Z), Cockbum, C.J., repeated Brett, J.'s, 
objection : " I cannot help seeing the difficulty that stands in 
the way of Liver Alkdli Co. v. Johnson^ namely, that it is essen- 
tial to the character of a common carrier that he is bound to 
carry the goods of aU persons applying to him, while it has 
never been held, and, as it seems to me, never would be held, 
that a person who lets out vessels to individual customers on 
their application was liable to an action for refusing the use 
of such vessel if required to famish it." 

The judgment however may be supported on narrow grounds : 
(1.) It only applies, according to the judgment of the Court 
below, to cases where no specific vessel is chartered or hired, 
but there is a contract to cany so much goods ; the case of a 
specific charter is expressly excluded. (2.) The Court above do 
not decide that A. was a common carrier, but only that a lighter- 
man, contracting to carry goods in some vessel or other, has the 
same liability as a common carrier. The case therefore may be 
confined to the calling of lightermen ; and whether a lighter- 
man has the liabilities of a common carrier is a question of fact 
in each particular case (m\ At present the leading lightermen 
on the Thames expressly decline to take the liability of common 
carriers, and only hold themselves liable for damage from 
negligence or wilful acts on the part of their servants (n). 



The custom to insure, binding on all shipowners lending 
their vessels for hire, rests in modem times on the great autho- 
rity of Lord Esher, who expressed that opinion in 1874, in the 
case just cited, and repeated it in 1875, in Nugent v. Smith (o), 



(0 At p. 344. 

(A) See p. 340. 

(0 L. R. 1 C. P. D. at p. 433. 

(m) Ibmvaco v. Timothy (1882), 1 C. & E. 1. 

(n) See Tate ▼. Hyslop (1885), L. R. 15 Q. B. D. at p. 370. 

(o) 1 C. P. D. at p. 33. 

L 2 



Digitized by 



Google 



148 LIABILITY OF 

where he said, Denman, J., oononrring : " The true mle is that 
every shipowner or master who carries goods on board his ship 
for hire is, in the absence of express stipulation to the contrary, 
subject by implication ... by reason of his acceptance of the 
goods to be carried, to the liability of an insurer, except as 
against the act of OiA or the Queen s enemies . . . not because 
he is a common carrier, but because he carries goods in his ship 
for hire." As the ship there was a general ship, this was obiter 
dictum^ but in the Court of Appeal, Cookbum, C. J., admitting 
that the point was not inyolvea in ^e case, took occasion to 
entirely dissent from the view of Brett, J., in a very elaborate 
judgment, in which he held that no such liability existed, but 
that shipowners, other than of general ships, were only bailees, 
and bound to use ordinary care and diligence. 

On this two questions arise (1.) as to the history of the rule ; 

^ as to its present position. 

, As to its history, the view of Brett, J., is (p) that the common 
law of England as to bailments is founded on the Eoman law, 
that therefore bailees are liable only for ordinary care, unless 
they fall within certain classes, who are absolute insurers, the 
historical origin of these classes being found in the Prsdtor's 
Edict {q). This historical view has been attacked, I venture 
to think successfully, by Mr. O. Y. Holmes in his work on the 
Common Law (r). 

Cockbum, C. J., took the view (s) that the strict liability of 
carriers was introduced by custom in the reigns of Elizabeth 
and James I. as an exception to the ordinary rule that bailees 
were bound only to use ordinary care (t\ 

Holmes maintains that the stricter liability is the older of 
the two, and that the present liability of carriers is therefore a 
survival of the old rules (i*). 



^l 



(p) L. R. 1 C. P. D^ at p. 29. 

rg) Dig. IV. 9. 

(r) (1882) London, pp. 175-205. 

(s) 1 C. P. D. at p. 430. 

(t) Liability of innkeepers, Caley*8 Case (1584), 8 Co. 32. Of common carriers 
by land, Woodlifs Case (1596), Moore, 462 ; Owen, 57. Of common carriers by 
water, Rich v. Kneelani (1613), Hob. 17 ; Cro. Jac. 330. The first case cited for 
the general liability of shipowners is Morse v. Sine (1671), 2 Keb. 866 ; 3 Keb. 
72, 112, 135; 2 Lev. 69 ; 1 Vent. 190, 238; 1 Mod. 85; Sir T. Raym. 220. 

(ti) The fuller discussion of the historical question is beyond the scope of this 
work. The reader may refer to Holmes, C. L. c. 5, Bailments, and to the follow- 
ing cases : Southoote v. Bewnet (1601), 4 Rep. 83 b., Cro. Eliz. 815 (adversely dis- 
cussed by Lord Holt in Coggs v. Bernard (1703), 2 Ld. Raym. 909, and Sir W. 
Jones on Bailments, 3rd ed. pp. 41-45); Rich v. Kneeland (1613), vide supra; 
Symons v. Darknoll (1628), Palmer, 523; NichAls v. Moore (1661), 1 Sid. 36; 
Matthews v. Hopkin (1667), 1 Sid. 244 ; Morse v. Slue (1671), vide supra ; Goff v. 
Clinkard (1750), 1 Wils. 282, n. ; Dale v. Hall (1750), 1 Wils. 281 ; Barclay v. 
Y. Gana (1784), 3 Dougl. 389 ; Trent Navigation v. Ward (1785), 3 Esp. 127 ; 
Forward v. Pittard (1785), 1 T. R. 27 ; Lyon v. Mells (1804), 5 East, 428. 

The two English exceptions to the carrier's liability, which are different from 
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n. As to the rule of law now preyailing, it seems that the 
view supported by Lord Esher is the safest to adopt at present, 
as it has oeen virtnally acted upon by the Court of Appeal in 
the cases of Woodley v. MicheU (v) and The Xantho (un. It is 
certainly opposed to several dicta of Willes, J., e.gr., " tne ship- 
owner's exemption is from liability for loss which could not 
have been avoided by reasonable care, skill, and diligence " (x). 
. . . '' The contract in a bill of lading is to carry with reasonable 
care unless prevented by the excepted perils " (y) ; and also to 
the judgments in Laurie v. DougUu Cz) where a direction to 
the jury that " a shipowner was only Dound to take the same 
care of goods as a person would of his own goods, t.6., an ordi- 
nary and reasonable care," was held a proper direction; and 
in The Duero (a). But these, again, are inconsistent with the 
judgments in La/veroni v. Drury (6), and Kay v. Wheeler (c). 

Several cases involving the consideration of the nature of the 
shipowner's contract are now, it is understood, on their way 
to the House of Lords (d), and till they are decided the law 
cannot be stated with any certainty, but in the absence of any 
contrary judgment from the House of Lords, the view of Lord 
Esher appears te be the safest to follow. 



Artiele 79. — Exoeptums in the Contract of Affreightment. 

Chartorparties contain an undertaking by the shipowner 
and charterer to perform their respective parte of the con- 
tract ; — ^biUs of lading contain an underteking by the ship- 



the Roman ones, have each a purely English history. The exception : *' the act 
of God " resnlts from the discharge of contractors from performance rendered 
impossible by the act of God (Holmes, 202) ; that of '< the King's enemies/' from 
the rule that the bailee had no action against them, they not being amenable to 
civil process ; and that therefore it was not fair that the bailor should sue him. 
(Holmes, 177, 201 ; Marshal of Marshakea'a Casey Y. B. 33 Hen. 6. 1 pi. 3.) 

(v) (1883), L. B. 11 Q. B. D. 47. 

(w) June 9, 1886 ; not yet reported except in 2 Times L. R, 704. 

(x) Notara v. Henderson (1872), L. R. 7 Q. B. at p. 236. 

(y) QrUl V. General Iron Screw Co, (1866), L. R. 1 C. P. at p. 612* 

(«) (1846), 15 M. & W. 746. 

(a) (1869), L. R. 2 A. & E. 393. 

(6) (1852), 8 Ex. 166. 

(c) (1867> L. R. 2 C. P. 302. 

(d) The XanthOy vide supra ; Pandorf v. HamilUmy not yet reported, except in 
2 Times L. R. 891, in which the 0. A., on August 9, 1886, reversed the judg- 
ment of Lopes, L.J. reported 16 Q. B. D. 629; Newall v. Eoyal Exchange 
Co,y 33 W. R. 342, 868. There are also waiting for argument in the C. A. : 3.8, 
Qarston v. Hickie BormaUy raising the question whether a collision by negli- 
gence of the other ship is a ^ peril of navigation," and Nottebohm y. Richtery 
raising a Question as to the meaning of *' at ship's risk and expense." 
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owner or carrier to deliver safely the goods set forth in 
them ; unless prevented by certain perils known as " ex- 
cepted perils '' or exceptions. For the consequences resulting 
solely from the occurrence of these perils, the shipowner 
or charterer under a charterparty, the shipowner or carrier 
tinder a bill of lading, are not liable (e). 

Note 1. — ^The original exception in the bill of lading was only 
** the act of God, the King's enemies, and dangers of the seas* 
As the result of a case tried in 1795 (/), these exceptions were 
enlarged ''to the act of God, the King's enemies, fire, and 
all and every other dangers and accidents of the seas, rivers, 
and navigation of whatever nature and kind soever excepted." 
This clause has been still farther extended, until as has been 
said '' there seems to be no other obligation on the shipowner than 
to receive the freight." The excepted perils vary with each trade 
and each shipowner ; and some great companies have two bills 
of lading, imposing on them different degrees of liability, accord- 
ing to the rate of freight paid. Exceptions are so numerous that 
an exhaustive enumeration is impossible ; but the following is 
believed to be a tolerably comprehensive list of exceptions to be 
found in one or other of the chief bills of lading in use in 
London or LiverpooL 

The act of God (g). 

The Queen's enemies (h). 

Pirates (t), robbers, thieves, whether on board or not, pilferage (j). 

Barratry of master and mariners {k). 

Arrest and restraints of princes, rulers, and peoples (/), reyolutions, riots, or 
emeutes, strikes, lockouts, or stoppage of labour from whatever cause. 

Loss or damage from vermin, rust, hook-marks, or injury from hooks, sweating, 
wastage, drainage, leakage (m), chafage, breakage, evaporation, rain, spray, coal, 
or cosd-dust, corruption, frost, thaw, inherent deterioration, decay, jettison (n). 

Insufficiency of strength or size of packages, reasonable wear and tear of pack- 
ages, inaccuracy, indistinctness, illegibility or obliteration of marks, numbers, 
brands, or addresses, or description of goods, injury to wrappers however caused ; 



(e) As between shipowner and charterer, the exceptions in the charter are of 
importance, as between shipowner or charterer, and shipper, the exceptions in the 
bill of lading. On the relation between exceptions in the charter and bill of 
lading where the charterer is also the shipper, see Bodooonachi v. JIfUbum (1886), 
17 Q. B. D. 316 ; and Article 18 a. 

(/) Smith V. Shepherd, McLachlan, 3rd ed. p. 535 ; Abbott, 12th ed. pp. '258, 
328. 

(g) See Article 80. 

(A) See Article 81. 

(«) See Article 85. 

(j) All these do not occur in the same bill of lading. 

{k) See Article 88. 

(0 See Article 82. 

(m) See Article 86. 

(n) See Article 90. 
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injarions efi^ects of other goods (o), contact with or smell, or evaporation or taint 
from other goods, not liable for condition of reexported goods, ullage {p\ spiles (gX 
effect of climate, or heat of holds, change of character (r), not accountable for 
slack bags, unless they bear external evidence of having been broken or opened, 

or 
not liable fbr leakage, breakage, loss or damage bj heat, sweat, rust, or decay, 
unless occasioned by improper stowage, 

or 
loss or damage, unless resulting from improper stowage or pilferage, not occurring 
with the owner's own personal default or privity, excepted ; not liable for loss of 
goods under any circumstances whatsoever (s). 

Fire (1) (ty, at any time or in any place ; (2), before loading in the ship or 
after unloading ; (3), on board, in hulk or craft, or on shore ; heat, spontaneous 
combustion, burning from heat of machinery. 

Perils of boilers, steam, or steam machinery («), including pumps or pipes of any 
sort, and consequence of defects therein or damages thereto, escape of steam, ex- 
plosion. 

Risk of lighterage to or from the vessel, risk of craft (x), or warehousing, risk 
of storage afloat or on shore, save risk of boats so far as ships are liable (y). 

Transhipment, delay at port of transhipment, loss from ships not having room 
at port of transhipment, not liable for restriction of quarantine, interruption to 
navigation by ice, for any claim for delay, or sea-risks, if goods are carried beyond 
port of destination, loss or damage caused by prolongation of the voyage, deten- 
tion caused by mail contracts, delay by sanitary regulations, collision (e). 

Stranding, straining, other perils of the seas, rivers, steam, and steam naviga- 
tion, or land transit (a) of what order, nature, or kind, heeling over, upsetting, 
submerging or sinking of ship in harbour, river, or sea, or the entry or admissioB 



(o) See Articles 31, 86. 

Op) = leakage. 

{q) = the leakage resulting from holes stopped by a peg called a '' spile " 
bored in a cask for the purpose of getting at its contents, which are sometimes 
replaced by water. The effect of the exception will be to free the shipowner 
from liability for leakage and watering, unless the shipper proves negligence of 
the superior officer. 

(r) As by over-ripeness and decay of fruit, &c. 

(s) Heldy to cover wilful default and misfeasance by shipowners' servants: 
Tauhman v. Pacific 8,8. Co. (1872). 26 L. T. 704. 

(t) See Article 87 : the exception, ** fire on board," does not relieve the ship- 
owner from liability to general average contribution for damage done by water 
in extinguishing such fire : Schmidt v. Boyal MaU 8,8. Co. (1876), 45 L. J. Q. B. 
646. 

(u) Does not apply if the defect was due to negligence ; diordet v. Hall (1828), 
4 Bing. 607 : or if the machinery was unseaworthy at starting, though the defect 
was latent : The Qknfrwn (1885), 10 P. D. 103. " Risks of steam navigation," = 
physical risks, incidental to ships propelled by steam machinery, such as break- 
down of engine, disabling of screw, &c. : MercatUUe 8.8, Co. v. Tyser (1881), L. R. 
7 Q. B. D. 73. 

(x) = Without risk or liability to the owner of the craft in respect of the car- 
riage of the goods : Webster v. Bond (1884), 1 C. & E. 338. The meaning of the 
clause ^* at ship's risk and expense " is now waiting decision before the C. A. in 
the case of Nottebohm v. Richter. 

(y) Held to protect from liability for any loss occurring to goods in boats, which 
shipowners would not be liable for, had it occurred in ships : Jokn$ton v. Benaon 
(1819), 4 Moore, 90. 

(;r) See Article 84. 

(a) Perils of the roads — held to mean " perils peculiar to roads " ; whether 
marine roads or anchorages, or land roads, was not decided : Both$Ghild v. Royal 
Mail Co. (1852), 7 Ex. 734, at p. 743. 
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of water into the vessel bj anj cause or for any purpose, loss or damage caused 
by heavy weather, or pitching or rolling of the vessel : 
not liable for negligence of shipowner's servants (6), 

exceptions of all liability, or limited liability, in respect to particular goods (c), 
as glass, specie, precious stones, cattle, k^, 

not liable for damage, unless goods are marked in a particular way (d) ; 
not liable for any damage capable of being covered by insurance (e) ; under 
through bills of lading, not liable for damage occurring off the company's steamer. 
Elzceptions expressly negativing the shipowner's warranty of seaworthiness (/). 
Liberty to tranship, to sail with or without pilots, to call at intermediate ports for 
any purpose, to deviate from the voyage for any purpose, and to touch and stay at 
other ports either in or out of the way, to tow and assist vessels in all situa- 
tions (^), and perform salvage services to vessels and car«>, without being deemed 
a deviation, to proceed under sail, or in tow of any vessel; 
not liable to any claim (A), notice of which is not given ; — ^before the removal of 
the goods ; or — within two days after : — or withki certain limits of time and 
place; 

owners only liable for ship damage, &c. (J) 
inability of ship to execute or proceed on the voyage (It). 

Many of these exceptions of course overlap, and they are not all found in the 
lame bill of lading, while some of them are modified in form. Though shipowners 
use them to protect themselves from lesal liability, they frequently make some 
compensation as a matter of business for losses covered by the exceptions. 

Note 2. — The implied undertakines in a oontraot of affreight- 
ment (Z), e,g,y to provide a seawortny ship, to proceed without 
unreasonable delay, and without deviation, and the canoelling 
clause in a charter (m), are not affected by exceptions in the bill 
of lading, unless these latter expressly negative them ; thus the 
breakdown of a crankshaft, unseaworthy at starting, does not 
come within the exception " breakdown of machinery " (wi) ; 
neither will these exceptions interfere with the operation of ex- 
press conditions precedent, such as a '' cancelling clause " (n). 



(h) See Article 89. 

(c) Sembley that these do not apply, unless the ship is seaworthy at starting : 
The Qknfrwn (1885), 10 P. D. 105; Leuw v. Dndgeon (1867), L. R. 8 C. P. 17, 
note. Taitersallv. National S.S. Co. (1884), L. R. 12 Q. B. D. 297. 

(d) For an example of the working of this exception, see Cox v. Bruce (1886), 
2 Times L. R. 599. 

(e) This exception does not relieve the shipowner from liability to general 
average : Crooks v. Allan (1879), 5 L. R. Q. B. D. 38. It has been held on this 
exception that ** damage " covers total or partial destruction, but not abstraction 
of goods : Taylor v. Liverpool 8,S, Co. (1874), L. R. 9 Q. B. 546. 

(/) See Article 29. 

(flf) See post. Article 99. 

(A) Refers to claims for any damage, whether apparent or latent : Moore v. 
Harris (1876), 1 App. C. 318. 

(«') Ship damage = such damage as happens by the insufficiency of the ship, or 
the negligence of those in charge of her : £ast India Co. v. Todd (1788), 1 Bro. 
P. C. 405. 

(^k) Inability to proceed from lack of men through smallpox, is within the 
exception : Becitson v. Schank (1803), 3 East. 233. 

(0 See Articles 29, 30, 99. 

(m) The Olenfruin (1885), 10 P. D. 103. 

(n) Smith V. Dart (1884), L. R. 14 Q. B. D. 105 ; but see Donalds(m v. Little 
(1882), 10 Sc. Sess. Cases, 413. As to the effect of exceptions on the implied 
contract to proceed without deviation, see Stuart v. British African Navigation 
Co. (1875), 32 L. T. 257. 
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Note 3. — ^The perils which the shipowner in the bill of lading 
stipulates that he shall not be liable for, are nearly the same as 
the underwriter insures shipowner and cargo-owner against by 
his policy of insurance, but a different rule of law is applied to 
the construction of the two documents (p) e.g, : — 

In policies of insurance only the causa proxima of the loss 
is regarded, so that if the loss has been proximately caused 
by a peril insured against, the underwriter is liable, even 
though the ultimate cause of the loss, the ca/usa oavsams^ is a 
peril not insured against. 

In bills of lading the ultimate cause or eoAJisa causans is 
considered ; so that where goods are damaged by the imme- 
diate operation of an excepted peril, but such operation was 
caused or assisted by a peril not excepted, the shipowner 
will be held liable. 

Thus in a bill of lading whose only exception is ** perils of the 
seas/' where damage results from a storm, the shipowner will 
still be liable, if it is proved that the stowage was negligent, 
and that such negligence co-operated with the storm to damage 
the goods {q), 5ut in a policy of insurance the underwriter 
would be liable for damage from a storm as a peril of the sea, 
though it was proved that the ship became unseaworthy on the 
voyage through negligence of the owner's servants (r). 

WUles, J., explain^ this difference thus («) : " A policy of 
insurance is an absolute contract to indemnify for loss by perils 
of the sea, and it is only necessary to see whether the loss comes 
within the terms of the contract and is caused by perils of the 
sea; the fact that the loss is partly caused by tmngs, not dis- 
tinctly perils of the sea, does not prevent its coming within the 
contract. Li tiie case of a bill of lading it is different, because 
there the contract is to carry (f) [with reasonable care] unless 

(p) The dAter dictum in The Freedomj L. R. 3 P. C. 594, at p. 601 (1871), 
that perils of the seas In a hill o€ lading, are to he interpreted as in an insurance 
policy is clearly wrong : see per Willes, J., L. R. 1 C. P. 612 j per Brett, M.R., 
10 Q. B. D. 531 ; per Lindley, L.J., 10 Q. B. D. 543; per Lord Blackhum, in 
Cory V. Burr (1883), 8 App. C. 398 ; The Chasca (1875), L. R. 4 A. & E., at 
p. 448. 

(7) ne Oquendo (1878), 38 L. T. 151 ; The Catherine Chalmers (1875), 32 
L. T. 847. 

(r) Walker v. Maitkmd (1821), 5 B. & A. 171 ; Davidson y. Bumand (1879), 
4 L. R. C. P. 117 ; Bedman y. Wilson (1845), 14 M. & W. 476. For further 
illnstration of the difference in principle, consider Cory v. Burr (1883), 8 App. C. 
393 ; West /fufia Telegraph Co, y. Home Insurance Co, (1880), 6 Q. B. D. 51 ; 
Taylor r. Dunbar (1869), 4 L. R. C. P. 206, and compare Woodley v. Michel 
(1883), 11 Q. B. D. 47, with Smith v. Scott (1811), 4 Taunt. 126. 

(») GrUl V. Iron Screw Colliery Co. (1868), L. R. 1 C. P. at p. 612. 

\t) Qwere, whether the words in brackets should not be omitted : see note to 
Article 78. 
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preveuted by the excepted perils. If the goods are not carried 
with reasonable care, and are consequently lost by perils of the 
sea, it becomes necessary to reconcile the two parts of the instm- 
ment, and this is done by holding that if the loss through perils 
of the seas is caused by previons de&nlt of the shipowner, he is 
liable for this breach of nis contract." 

This explanation hardly meets snch cases as Woodley t. 
Michel (i)j where the shipowner has " carried with reasonable 
care, but the negligence of another ship is the tdtimate cause of 
loss." 

At any rate the distinction exists, and the result is curious. 
A ship carries goods shipped under a bill of lading excepting 
"perils of the sea," and shipowner and shipper insure ship 
and goods respectively against '' perils of the sea." Both ship 
and goods are lost, through tempestuous weather, assisted by 
negligence of the captain. The snipowner will be liable to the 
shipper for the loss of the goods, because they were not lost 
through perils of the sea within the meaning of the bill of 
lading. But the shipowner can recover the value of the ship 
from the underwriter, because it was lost by perils of the sea 
within the meaning of the policy of insurance, both ship and 
goods being lost through the same set of circumstances. 

On the relation of uie exceptions to the burden of proo^ see 
Article 91. 

Note 4. — ^Exceptions on charterparties stand on different foot* 
ing from those on bills of lading. 

1. The exceptions in the bill of lading only apply to exonerate 
the shipowner or carrier; exceptions in the charter apply to 
exonerate both shipowner and charterer, though the shipowner's 
liability for carriage is usually much restricted by the subse- 
quent bill of lading, where the charterer is also the shipper (w). 

2. The exceptions in the charter are much more concise than 
those in a bill of lading ; — " The act of God, the Queen's enemies, 
fire, and all and every dangers and accidents of the seas, rivers, 
and navigation, of whatever nature or kind soever during the 
said voy age always excepted " ; — ^being a very usual form. 

3. miere the cargo is one in great demand, as in coal charters, 
there is frequently a farther set of exceptions applying to the 
clauses as to loading, and demurrage, e.g,, '* any time lost through 
riots, strike or stoppage of factory or factories or other hands 
connected with the woridng or delivery of the said patent fuel or 
coals, or by reason of accident to the factories or machinery or 
obstruction in the canal or dock, or from any cause beyond the 
personal control of shippers, is not to be computed as part of the 
loading days." 

(0 (1883), 11 Q. B. D. 47. 

(u) But on this, see Bodoconachi r. MUbum (1886), 1 7 Q. B. D. 316. 
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Article 80.— Act of God. 

The exception ** act of God " includes any accident as to 
which the shipowner can show that it is due to natural 
causes directly and exclusively, without human intervention, 
and that it could not have been prevented by any amount of 
foresight, pains, and care reasonably to be expected from 
him (v). 

A stricter view than this was taken by Brett and Denman, JJ., 
in the Court below (tr), but negatived by the Court of Appeal, 
Mellish, L. J., saying : '* I think that in order to prove the cause 
of the loss was irresistible, it is not necessary to prove that it 
was absolutely impossible for the carrier to prevent it, but that 
it is sufficient to prove that by no reasonable precaution under 
the circumstances could it have been prevented." This view is 
supported by Nichols v. Maraland (x), in which the jury found that 
a flood was ** so great that it could not reasonably have been 
anticipated, though if it had been anticipated the effect might 
have been prevented/' and the Court of Appeal held that sudi 
a flood was an '* act of God." 

The exception '* act of God " appears to include the exception 
** perils of the sea," and in addition to cover such causes of loss, 
as frost, lightning, <&a, which are not perils peculiar to the 
sea(y). 

Case 1. — ^A., a oommon carrier between L. and A, took on board a mare 
of F.'b. No bill of lading was signed. Partly by more than ordinary bad 
weather, partly by the conduct of the mare, without any negligence by A.'s 
servants, the mare was seriously injured. Eddj that A. was not liable for 
injuries resulting from these causes, which he could not by reasonable care 
and foresight have prevented, and which therefore came imder the excep- 
tion to a carrier's liability, of damage resulting from the act of Gbd («). 

Case 2. — Goods were shipped imder a bill of lading excepting Uie '' act 
of G^od." The vessel having to start the next morning, the captain filled his 
boiler overnight, and, frost coming on, the tubes burst damaging the goods. 
Eddy that the negligence of the captain excluded the exception, though 
frost was an ** act of God *' (a). 



(v) Per James, L.J., in Nugent y. Smith (1876), L. R. 1 C. P. D. at p. 444 ; m« 
also Cockbnm, C.J., at pp. 437, 438, Mellish, L.J., at p. 441. 
(w) 1 C. P. D. at p. 34. 

a (1876) L. R. 2 Ex. D. 1. 
See Article 83, poet. Am to the history of the phraie " Act of God," fee 
O. W. Holmes' Common Law, p. 202, et antey Article 78, note (s), 
(;r) Nugent v. Smith, (1876) 1 C. P. D., 18, 423. 

(a) Shrdet v. HaU (1828), 4 Bing. 607. Rats causing a leak are not « act of 
God." Dale v. Hail (1750), 1 Wils. 281. Sed qwere, whether, on principle, if 
the shipowner coold show that no care or diligence reasonably to be expected of 
him conld prevent there being some rats on a ship, he would not bring himself 
wittiin the exception. 
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Article 81. — The QueerCs Enemies. 

This exception refers to the enemies of the sovereign of 
the shipowner (6). It probably only refers to states recog- 
nised as at war with the sovereign, and not to pirates or 
traitorous subjects (c), or to states at peace with the sove- 
reign (eZ). 

Note. — ^A few bills of lading add the exception <* ^ the enemies 
of the ruler of the place the steamer may be in." Qtisere^ 
whether the original exception also refers to the enemies of the 
Boverei^ of the shipper. Probably not, for : (1.) The shipowner 
would hardly need to stipulate for protection against what 
would be a vice of the goods themselves 's). (2.) & the Decla- 
ration of Paris protects enemies goods in neutral vessels, it is not 
probable that such an exception would have much application, as 
the shipper's enemy could not delay the neutral ship, while if 
the goods were contraband, the vice in the goods themselves 
would free the shipowner from liability. 

Cote 1. — ^F., merchants in Russia, shipped wheat in a ship belonging to 
A., a subject of the Duke of Mecklenburgh, to be carried to England under 
a bill of lading containing an exception " the King's enemies." The Duke 
was at war with Denmark, and the ship was captured by the Danes. Hdd^ 
that the exception certainly included enemies of the shipowner's sovereign, 
and the shipowner was therefore freed (6). 

Case 2. — F. shipped goods under a bill of lading, excepting " the Queen's 
enemies." Ship and goods were confiscated by the Spanish Courts for 
violations of the revenue laws, Spain being at peace with England. Hdd^ 
that such confiscation did not come within the exception (/). 



Article 82. — Arrests or Bestraints of Princes, Bvlers, and 
Peoples (ff). 

This exception applies to forcible interferences by a state 
or the government of a country taking possession of the goods 
by a strong hand, such as arrest, embargoes (A), or block- 

(6) EusBcU V. ITiemann (1864), 17 C. B., N. S. 163. 

(c) See the Master of the Marshalsea*s case, and comments thereon. Holmes' 
Common Law, pp. 177, 201. Forward y. PUtard (1785), 1 T. R. 27, per Lord 
Mansfield, p. 34. 

(d) Spence v. Chodwick (1847), 10 Q. B. 517. 

(e) See per Willes, J., arguendo in Russell y. Niemann, vide supra, at p. 171. 
(/) Spenoe y. Chodwick, v,s. It wonld be a '* seizure" onder an insurance 

policy : Cory v. Burr (1883), L. R. 8 App. C. at p. 405. 

(g) " Keyolations, riots, or emeutes " are occasionally added. 
(A) Botch y. Edie (1795), 6 T. R. 413. 
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ades (i) ; to government actions for other purposes, indirectly 
resulting in the detention of the goods (Jc) ; to the decrees 
of a Prize Court after capture (Z) ; or to embargoes imposed 
by the government of the shipowner (m). 

It does not apply to ordinary legal proceedings in the 
courts of a state with their result (»), nor to the proceedings 
of a number of people not professing to act legally or by 
government authority (o), nor to rumours of restraints of 
princes (p). 

Case 1. — Gk)ods were insured {g) from Japan to London yi& Marseilles 
•^ Southampton, by a line of steamers whose practice was to send goods 
by land from Marseilles to Boul(^ne, vi& Paris. One of the risks insured 
against was " arrests, restraints, and detainments of all kings, princes, and 
peoples." On arriving at Paris the goods were detained by the siege of 
Paris by the Germans, though not by any express order dealing with the 
goods. Eddy a peril insured against (r). 

Case 2. — ^F. snipped goods under a bill of lading excepting " acts or 
restraints of princes or rulers." The goods were detained by an order of 
the State of New York in a civil action. Edd^ not to come within the 
exception (n). 

Case 3.---Goods were insured against " arrests, restraints, and detain- 
ments of all kings, princes, and peoples.'' The vessel was seized by a 
tumultuoTis mob and the goods taken out of her. Eddy not within the 
perils insured against, as "peoples" mean " the governing power of the 
country " (Q. 

Case 4. — A ship chartered to load at St. Petersburg, with exceptions of 
"restraints of princes and rulers," left without loading a full cargo in 
consequence of rumours that a hostile embargo and seizure were about to be 
impo^. The jury found that such apprehensions were reasonable at the 
time, and that such an embargo was actually imposed six weeks later. 
Hdd, no defence to an action by the charterer, as the " restraints " excepted 
must be actual and operative, not merely expected and contingent (u). 

Note, — The risk, " capture, and seizure," common in insurance 
policies, rarely if ever occurs in bills of lading. The two risks 



(0 Gtsipel v. Smith (1872), L. R. 7 Q. B. 404. 

(A) Rodoconachi v. Elliott (1874), L. R. 9 C. P. 518. 

(0 Stringer ▼. English ^Scottish Mar, Ins, Co, (1870), L. R. 5 Q. B. 599. 

(m) Avbert v. Gray (1861), 3 B. & S. 163. 

(n) Ftrday v. Liverpool 4- 0. W. Co, (1870), 23 L. T. 251. 

(o) Ne^tt V. Lushingtan (1792), 4 T. R. 783. 

Ip) Atkinson v. JRitchie (1809), 10 East, 530. 

(g) I have nsed insurance cases, as illustrations, when the different principles of 
construction do not affect the case. 

(r) JRodoconachi v. EUiott (1874), L. R. 9 C. P. 518. 

(0 Ne^tt V. lAuhmgton (1792), 4 T. R. 783. This would be a « seizure." 
See note, post, 

(u) Atknson v. Ritchie (1809), 10 East, 530. 8ed qussre, whether the master 
would not be excused on the doctrine of The Teutonia (1872), L. R. 4 P. C. 171. 
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have been defined in Cory v. Burr (x) thus: " Capture" includes 
every act of seizing or taking by an enemy or belligerent, 
whether in reprisals or war ; urns where a vessel was sunk by 
the Bussians in the attempt to detain her, before war had 
broken out, it was held a " capture " (y). 

" Seizure " includes every act of taking forcible possession, 
either by a lawful authority or by overpowering force, whether 
such seizure be justified by law or not, or whether it be belli- 
gerent or not : thus a seizure of a ship by oodie passengers was 
held a " seizure " (2). 

The difference therefore between the three exceptions is this : 

** The King's enemies " covers belligerent acts of states, other 
than that of the owner of the vessel. 

" Bestraints of princes or rulers " includes this, and also covers r^ 
straints of the sovereign power in peace, whether of the carrier's 
country or not, other than the oidinary consequences of legal 
proceedings. 

*' Capture and seizure " includes all captures or seizures resulting 
from the above sources, and also all seizures resulting from 
ordinary legal proceedings or from private overwhelming force. 



Article 8B.— Perils of the Seas. 

This exception is usually expanded into " all and every 
other dangers and the accidents of the seas, rivers, and 
[steam] navigation of whatsoever nature and kind soever 
excepted.'* 

Svbmitted. — ^This exception includes all perils peculiar to 
the sea and navigation, as to which the shipowner can show 
that they could not have been prevented by anybody by any 
amount of foresight and care reasonably to be expected of 
man (a). 

Note, — As so defined, " perils of the sea," which are not the 
same as perils on the sea (&), will be identical with those '' acts 
of Qod" where the effective cause is one peculiar to the sea. 

(x) (1883), L. R. 8 App. C. at p. 405. 

(y) Powell V. Hyde (1855), 5 E. & B. 607. 

Iz) Eleinwort v. Shephard (1859), 1 £. & £. 447. See also Johnston v. Sbgg 
(1883), L. R. 10 Q. B. D. 432 ; lonides v. Unweraai Marine Ins, Co. (1863)^ 
14 C. B., N. S. 259. 

(a) See per Lord Esher, in Pandorf y. Hamilton, C. A., Aug. 9, 1886. Not jet 
reported, except in 2 Times L. R. 891. 

(6) See the similar remark as to "perils of the roads," hy Parke, B., in 
EothachOd t. Ji. M, Steam Packet Co, (1852), 7 Ex., at p. 743. 
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Thnfl frost or lightning (c), as effective causes of loss, will be 
acts of Ood, but not perils uf the sea ; damage by swordfish or 
icebergs (d) would be a peril of the sea, if the smpowner could 
not have prevented it by reasonable care. The dimculty in the 
way of this definition is the case of Pickering v. Barkley (c), 
which held, on the evidence of merchants as to usage, uiat 
pirates were perils of the sea. But it is almost impossible to 
find any principle reconciling Pickering v. Barkley with Woodley 
v. Michel (/\ where it was held that a collision by negligence 
of another snip was not a peril of the sea. I am not aware of 
any peril of the sea, except pirates, which is not also an *' act of 
God^' within Article 80. 

The exception includes : — 

(aJ) A collision occuring without negligence of either ship (g). 

(6.) Damage to the goods by rough weather beyond the 
ordmary wear and tear of the voyage, the stowage not 
being negl^ent (h\ 
c) Captures by pirates (%) or wreckers (k\ 
d.) Damage received while in dock witnout negligence, if 
the docking is in the course of the voyage (I) ; but 
not if the docking is not in pursuance of a voyage : as 
where the ship was blown over in a graving dock by a 
squall (to). 

(6.) Stranding not incurred as part of the navigation, unless 
the shipper proves negligence (n). Thus damages 
through taking the ground in the ordinary course of 
navigation in a dry harbour, or hauling up on the beach 
to repair, wiU not be perils of the sea (o). But it will 
be a peril of the sea if owing to stress of weather, 
something different from the ordinary course of navi- 
gation occurs without negligence: as where a heavy 
swell bumped the ship on a hard bottom ( j>), or where 

(o) The suffgestion arguendo by Pollock, C.B., in Lloyd y. Oenerai Coll. Co. 
(1864), 3 H. & C, at p. 290, that lightning is a peril of the sea is, it is sub- 
mitted, erroneous. 

(d) But not worm, Sohl v. Parr (1796), 1 Esp. 445. 

ie) (1672), Styles, 132. 

(/) (1883) (C. A.) 11 Q. B. D. 47. 

(g) Buller v. Fisher (1800), 2 Peake, 183 ; The Xantho, June 9, C. A. (1886), 
Not reported, except in 2 Times L. R. 701. 

(A) Lawrence v. Aberdem (1821), 5 B. & A. 107; Oabay v. Lhyd (1825), 
3 B. & C. 793 ; The Catherine Chalmers (1875), 32 L. T. 847. 

(A Pickering v. Barclay (1672), Styles, 132. 

a) Bondrett v. Heniigg (1816), Holt, 149. 

(0 Laurie v. Douglas (1846), 15 M. & W. 746. 

(m) Phaiips V. Barber (1821), 5 B. & A. 161. 

(n) The Norway (1864), B. & L. 404. 

(o) Magnus y. Buttermer (1852), 11 C. B. 876 ; Thompson v. Whiimore (1810), 
3 Taunt. 227. 

(j>) Fletcher v. fnglis (1819), 2 B. & A. 315. 
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damage is caused in the ordinary course of navigation 
by an unseen peril, which could not have been detected 
by reasonable care, as where a ship takes the ground 
over an unknown hole and strains herself (2). 

The exception will not include : — 

(a,^ Collisions where either or both ships are to blame (m). 

(6.) Damage resulting from the ordinary wear and tear of the 
voyage, which must be provided against by proper 
packing by the shipper, proper stowage by the snip- 
owner. 

(c.) Any cases where the damage can be traced to negligence 
on the part of the shipowner or his servants in the 
stowage or management of the vessel (n). 

((2.) Damage resulting from original unseaworthiness of the 

vessel (o). 
e.) Damage from war (jj). 

Damage from confiscation by foreign Courts, or the con- 
sequences of actions at law (^). 

(g,^ Barratrous acts of the crew (r^. 

(Ji,) Damage done by rats, or vermin, to the cargo, directly or 
indirectly («). 

Case 1. — Goods were lost through a collision with another ship, neither 
vessel bdng to blame. Hdd, that such a collision was a peril of the 
seas (Q. 

C<ue 2. — Gkx)ds were damaged through a collision caused by the n^li- 
genoe of the carrying ship. Edd^ not a peril of the seas (uj). 

Case 3w — Goods were damaged by a collision on the Thames, caused 
by the negligence of the other ship, winds and waves not contributing. 
Heidi not a peril of the seas (a;). 



&^ 



(0 Letchford v. Otdham (1880), L. R. 5 Q. B. D. 538. See also Hayner v. 
Oodmond (1821), 5 B. & A. 225. 

(m) Lhyd y. General Iron Colliery Co, (1864), 3 H. & C. 284 ; Orill r. Same 
(1868), L. R. 3 C. P. 476 ; Chartered Bank v. Netherlands Co, (1883), 10 Q. B. D. 
621 ; Woodley v. Michel (1883), 11 Q. B. D. 47, and see Article 84. 

(n) The Oquendo (1878), 38 L. T. 151 ; The Freedom (1871), L. R. 3 P. C. 
594; The Figlia Maggiore (1868), L. R. 2 A. & E. 106. 

(o) The Olenfruin (1885), 10 P. D. 103, and see Article 29. 

(p) The Fatria (1871), L. R. 3 A. & E. 436. 

(g) ^pence v. Chodwick (1847), 10 Q. B. 517 ; Benson v. Dunoon (1849), 3 Ex. 
644. 

(r) The Chasca (1875), L. R. 4 A. & E. 446. 

(a) Kay v. Wheeler (1867), L. R. 2 C. P. 302 ; Laveroni v. Drury (1852), 
8 Ex. 166. Fandorf v. Hamilton (C. A.), Aug. 9, 1886 ; not yet reported, except 
in 2 Times L. R. 891, reversing Lopes, L. J. in Court below, reported at 16 Q. B. D. 
629; IkUe y. J7a//(1750), 1 Wils. 281, has decided that "rats" are not the 
*' act of God," on which. see Article 81, note (a). Rats are perils of the ship, not 
perils of the sea. See per Bowen, L.J., in Fandorf v. Hamilton, supra. 

(t) Fuller Y, Fisher (lSOO)y 2 FeAke^lSS; neXantho{lBB6); not yet reported, 
except in 2 Times L. R. 704. 

(tt) Lloyd V. Oeneral Colliery Co. (1864), 3 H. & C. 284. 

(a?) Woodley v. Michel (1883), C. A., 11 Q. B. D. 47. Whether it is a «• peril 
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Ckue 4. — Qooda were shipped under a bill of lading exceptiug ** dangers 
and accidents of the seas, rivers, and steam navigation of whatever kind." 
The goods were not delivered : the shipowners admitted that they were 
lost by oollision. It was not shown how the collision occurred. Eddy 
that the cargo-owners having proved failure to deliver, the shipowners 
must prove loss by one of the excepted perils, and that as collision was not 
a prrif of the sea, but only collision without negligence of anyone, they 
had foiled to do so, and were therefore liable (v). 

Case 5.— Cattle were insured against perils of Uie sea ; they were properly 
stoweH, but the violence of the weather killed some and bruised others. 
Edd, damage by perils of the sea (z). 

Case 6.— -Goods shipped were stowed in a place specially exposed to the 
waves, and in rough weather were damaged by salt water. Held, that the 
improper stowage took the damage out of the exception (a). 

Case 7. — Owing to bad weather a ship's hatches were kept closed, and the 
cargo putrefied. Held, that improper stowage and lack of ventilation took 
the case out of the exception " perils of the seas " (5). 

Case 8. — Goods were shipped with an exception ''all and every the 
dangers and accidents of the seas and navigation." While the ship was 
discharging her cargo in dock, moored to a barge and a lighter, owing 
to ropes breaking she capsized, and the goods were damag^ Held, a 
" danger of navigation " within the exception (c). 

Case 9.— Goods were damaged by sea water let into the hold by the 
barratrous act of the crew in boring holes in the ship. Held, not a loss by 
perils of the sea (df). 

Case 10. — Goods were damaged on the voyage by rats. The shipowner, 
who had two cats and a mongoose on board and had employed a profes- 
sbnal ratcatcher, was found to have taken every precaution. Held, that 
such damage by rats was not a peril of the sea or of navigation (e). 

Case 11. — On a vovage rats ate a hole in a leaden pipe, and so let sei^ 
water into the ship, damaging the cargo. Held, a peril of the ship, not a 
peril of the sea (/j. 



of navigation " is now waiting decbion before the C. A. in the case of & 8. Oarston 
V. Eiokie Borman, 

(y) The Xantho (1886), C. A., vide supra, following Woodley v. Michel An 
appeal to the House of Lords, is, I believe, contemplate. See also, on cases 1-4, 
Chartered Bank v. Netherlands Co,, vide supra, and Article 84, post, Semble, 
that a oollision partly cansed by bad weather, partly by negligenoe, is not a peril 
of the sea under a bill of lading. See judgment of Bret^ M.R., in Woodley v. 
Michell, vjs, 

(z) Lawrence v. Aherd^ (1B21), 5 B. & A. 107 ; see also Tatham v. Hodgs(m 
(1796), 6 T. R. 656. ^ 

(a) Ths Oquendo (1878), 38 L. T. 151 ; see also ITte Catherine Chalmers (1S75\ 
32 L. T. 847. 

(6) ITie Freedom (1871), L. R. 3 P. C. 594, 603 ; see also !%« Figlia Maggiore 
(1868), L. R. 2 A. & £. 106. Where goods properly stowed putrefy through 
eztraordinarv delay caused by bad weather, semble, that the shipowner will be 
excused by the exception ** perils of the sea," though such dunage would not be 
a peril of the sea for which underwriters would be liable. See Taylor v. Dunbar 
(1869), L. R. 4 C. P. 206 ; Tatham v. Hodgson, v,s. 

(c) Laurie v. Douglas (1846), 15 M. & W. 746. 

(d) The Chasca (1875), L. R. 4 A. & E. 446. 
(0 Kay V. Wheeler (1867), L. R. 2 C. P. 302. 

(/) Pandorf v. ffamaton (C. A.), Aug. 9, 1886 ; not yet reported, except in 
2 Timea L. R. 891, reversing Lopes, LJ., in Court below ; reported at 16 Q. B. D 
629. 
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Article Si.— Collision. 

This exception in bills of lading, which also except'^ perils 
of the sea," protects the shipowner fix)m darnage caused 
by the negligence of another ship, for which he otherwise 
would be liable (ff). 

SembUy in bills of lading which do not except ^^ negligence 
of the shipowner's servants,** it throws upon the shipper the 
burden of proving such negligence (A). 

Gate. — Goods were shipped on the S. \mder a bill of lading excepting 
collisions, and loss resulting from the n^igence of A.'s servants in navi- 
gating the ship, llirough a collision between the 8. and the R^ also 
belonging to A., the goods were lost. Both ships were in fault. Edd^ 
that A. was not liable on the C(mtract in the bill of lading, the exception 
•* collision " covering the negligence on buard the /?., the exception '* negli- 
gence ** covering the negligence on board the 8.^ but that A* was liable in 
an action based on tort, for the negligence of the R, («'). 

Note. — The result is, that a bill of lading with the three ex- 
ceptions — perils of the sea, collisions, and the ordinary exception 
of negligence, covers all ooUisionB, with the slight exception of 
those caused by the personal negligence of the owner (h), A 
bill of lading, excepting perils of the sea and negligence, covers 
all collisions, except those caused solely by negligence of the 
other ship. A bill of lading excepting perils of the sea and 
collision, covers all collisions, except those caused partly by 
negligence of the carrying ship, and throws the burden of 
proving such negligence on the shipper. A bill of lading ex- 
cepting perils of the seas onl^, covers collisions occurring 
without negligence of either ship, but compels the shipowner 
to prove the absence of negligence (Z). 



(gr) WoodUy v. Michel (1883), 11 Q^ B. D. 47. When the other ship is 
negligent, her owner will be liable to the shipper in an action of tort; and the 
fact that her owner is also the owner of the carrying ship, and protected by the 
exceptions in the bill of lading, will not help him : Chartered Bank v. Nether- 
lands Co, (1883), 10 Q. B. D. 621. 

(A) Czech V. General Steam Co. (1867), L. R. 3 C. P. 14. 

(i) Chartered Bank v. Netherlands Co., vide supra. Some remarks of Brett, L.J., 
seem to suggest that negligence on the R. was not within A.'s contract, but this 
is contrary to Woodley v. Michel, vide supra. 

(A) See per Brett, L.J., 10 Q. B. D. 532. 

(0 2ke XanthOy Jane 9 (1886), not yet reported, except in 2 Times L. R. 704. 
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Article 85. — Pirates, Bobbers hy Land or Sea, Thieves^ 

The exception " robbers " refers to robbers by violence, 
external to the ship (m), and does not include secret theft (n). 

The exception '' thieves *' refers to thieves external to the 
ship (n). 

Theft or mutinous seizure by the crew, if reasonable 
precautions have been taken to prevent them, are probably 
barratry. 

Cam 1.— A box of diamonds was shipped with the exceptions, '* pirates, 
robbers, thieves, barratry of master and mariners." The box was stolen 
before delivery ; there was no evidence to show by whom, ffeld^ that 
thieves meant *' thieves external to the ship." That even if theft by the 
crew was barratry, still as the shipowners must prove the loss to fall within 
one of the exceptions (o) (and it might have been the act of a passenger, 
who was certainly not within the exceptions), the shipowner was liable (n). 

Ccue 2. — Goods were shipped from P. to London, under exceptions, 
** robbers, the dangers of the seas, roads, and rivers." The goods were 
stolen in transit by rail from Southampton to London. Held, that 
** robbers" meant robbers by violence, and the shipowner was liable (m). 

Note. — ^Loss by pirates has been held a peril of the sea, so the 
advantage of ^e exception " pirates " is not very great. It 
however relieves the shipowner of the burden of proving that 
the loss was not caused by his negligence (p). Mutinous seizure 
by the passengers has been held '' piracy under an insurance 
policy (q). 

The cases above are sometimes met by such exceptions as 
" thieves, whether on board or not," '* pilferage," or " plunder 
of goods by crew or stevedores." Mcmy bills of lading, how- 
ever, adopt the cases by inserting the exception, '* thieves by 
land or sea, but not pilferage." 



Article 86. — Loss or Damage from Leakage (r), Breakage, 
Heat, Sweat, Bust, &c. 

If reasonable care is used in the stowage of goods, this 
exception protects the shipowner firom liability for any 

(m) RothachUdr, Royal Mail Co, (1852), 7 Ex. 734. The phrase *♦ assailing 
thieves " is sometimes used. 

(n) Taylor v. Liverpoool 8, 8, Co. (1874), L. R. 9 Q. B. 546. 

(p) Semhley that if the shipowner had proved theft by the crew, i.e. primd 
facie barratry, the otitis of proving negligence of the owner or master would then 
be on the shipper. 

(p) Czech V. General Steam Co, (1867), L. R. 3 C. P. 14. 

(q) Palmer v. Nayhr (1854), 10 Exch. 382. 

(r) An attempt to limit ** leakage " to " ordinary leakage," said by the cnstom 
of trade to be one per cent., failed in Ohrloff v. Briscall (1866), 4 Moore P. C, N. S. 
70, 77. 

M 2 
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damage or loss to the goods which leak, breaks heat, sweat, 
rust, &c. 

It does not by itself protect him from liability for damage 
resulting from negligent stowage («), (though it throws the 
burden of proving such negligence on the shipper {t)\ nor 
from liability for damage to goods from the leakage, ^c, of 
other goods (ii). 

Com 1. — Ghx)d8 were shipped, **to be free of breakage, leakage, or 
damage." On discharge the goods were found damaged by oil. There 
was no oil in the car^o, but oil was used in the donkey-engine in an 
adjacent part of the ship. Eeld^ that the exception did not relieve the 
owner from liability for the nejiligence of his pervants, but threw the burden 
of proving such negligence on the shipper (t). 

Case 2. — Sugar was slapped, " not liable ftir leakage." It was damaged 
by leakage from other su^r which accumulated owing to insufBcient 
means of draiDa<;e. ffddj that the accumulation of leakac[e was the cause 
of the damage, and that the exception did not cover this (a;). 

C(ue 3. — ^Falm-baskets and barrels of oil were shipped, " not accountable 
for rust, leakage, or breakage." The oil leaked and damaged the palm- 
baskets. Heldy the exception only covered the leakage of the oil, and not 
the damage to the baskets, by such leakage (y). 



Article 87.~Fire. 



This exception by itself will only protect against fires not 
caused by the shipowner's negligence^ as in stowing cargo 
improperly, but it will throw the burden of proving such 
negligence on the shipper (t). 

If a fire results from spontaneous combustion, due to the 
dangerous condition of the goods, of which the shipowner 
could not reasonably know, this exception will protect him, 
but shippers of other goods damaged will have their remedy 
against the shippers of the dangerous goods (z). 

Fire caused by lightning will be an " act of God." 



(s) Phaiipa V. Clark (1857), 2 0. B., N. S. 156, see per WiUes, J. 

(0 As in Czech v. General Steam Co. (1867), L. R. 3 C. P. 14. 

(u) The Nepoter (1869), L. R. 2 A. i E. 375 ; Thrift v. Foule (1877), L. R. 
2 C. P. D. 432. This source of liability is often met by an exception of ** contact 
with or smell or evaporation or taint from other goods ;" or ** injurious effectf 
from other goods." 

(x) The Nepoter (1869), L. R. 2 A. & E. 375. Case 3 shows that the exception 
did not coyer the damage by leakage, even without accumulation. 

(y) Thnft V. Ywle (1877), L. R. 2 C. P. D. 432. 

(«) See antey Article 31. The special exceptions <' spontaneous combustion. 
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Article 88. — Barratry of Master or Mariners^ 

This exception covers any wilful act of wrong done by the 
master or mariners against the ship and goods^ though with 
the intention of benefiting the shipowner. Barratry of the 
mariners includes any crime or fraud causing loss of or 
dametge to the goods, committed by them under such cir- 
cumstances that they could not reasonably have been 
prevented by the owner or the master. 

Acts to the best of a man's judgment, though erroneous, 
or through honest incompetence, or illegal acts done by the 
owner's instructions, or acts whose commission has only been 
rendered possible by the owner's negligence in appointing a 
drunken or' incapable captain (a), will not come under the 
exception ** barratry " (6). 

The following acts are barratrous : — 

Boring holes in a ship to scuttle it (c) ; illegal trading with 
the enemy, or smuggling (d) ; intentional breach of port rules, 
so that the ship is forfeitea or detained (e) ; intentional breach 
of blockade without owner's authority (/) ; fraudulent devia- 
tions from course (gr). 

The following acts are not barratrous : — 

Deviation, unless accompanied by fraud or crime (h) ; fiEiilure 



burning from heat of machinery," are sometimes found; as also an exception 
protecting the shipowner against fire, at any time while the goods are in his 
custody, whether afloat or ashore. The exception '* fire on board," does not 
relieve the shipowners from the liability for general average contribution to the 
owner of goods damaged by water used in extinguishing a fire on board. SahmicU 
V. Boyal MaU Co. (1876), 45 L. J. Q. B. 646. 

(a) See per Brett, L. J., 10 Q. B. D. 532. 

(6) Amould on Marine Insurance, 5th ed. p. 761 ; Lord Hardwicke, in Levoiny. 
Siiasso there cited. Lord Ellenborough, in Earle v. Rovocroft (1806), 8 East, at 
p. 139 ; Atkinson v. Q. W. Insurance Co. (1872), 27 L. T. 103 (Am.) 

(c) The Chasca (1875), L. R. 4 A. & E. 446 ; lonides v. Pender (1873), 27 L. T. 
244. 

(d) Earle v. Rowcroft (1806), 8 East. 126 ; Havelock v. Hancill (1789), 3 T. a 
277 ; Pipon v. Cope (1808), 1 Camp. 434. 

(e) Knight v. Cambridge^ cited 8 East 135 ; Robertson v. Ewer (1786), 1 T. R. 
127. 

(/) Goldschmidt v. Whitmore (1811), 3 Taunt. 508. 
((/) Ross V. Hunter (1790), 4 T. R, 33. 

(A) Earle v. Rowcroft^ vide supra ; Phyn v. Royal Exchange Co. (1798), 7 T. R. 
505. 
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to obserre rules of navigation^ without fraud, though SHoh 
failure is by statute to be taken as wilful default (%\ ; stowin g 
goods on deck, in spite of shipper's remonstranoe (k). 



Article 89. — Negligence of the Master ^ Mariners, and other 
Servants of the Shipowner (J). 

The tendenoy of the Courts is to construe this and similar 
exceptions strongly against the shipowner ; they will not 
protect him from the consequence8 of his own personal 
negligence, as in negligently appointing a drunken or in- 
competent captain, or in negligently giving orders that no 
pilot should be employed (m). 

This exception, or any other will not apply, unless clearly 
worded to that effect, to relieve the shipowner from the con- 
sequences of a breach of his implied undertaking {n) that 
the ship should be seaworthy at starting (o). 

Ca9e 1. — Cargo was shipped, under an exception, ** negligenoe or de£ftult 
of master or mariners or others i)erforming their duties. Through care- 
less stowage by master and crew the car^o was damaged. J^dy the 
exception freed the shipowner from liability {jp\ SuSmitted, that it 
would not have done so, if the stowage had made the ship nnseawcxthy at 
starting (o). 

Case 2.---Sugar was shipped under an exception of ** loss from any act, 
neglect, or default of the pilot, master, or niariners on navigating the ship " 
• • . '* the capt^, officers, and crew of the vessel in the transmission of 
the goods, as between the shipper and the ship shall be considered the agents 
of the shipper.*' The sugar was negligently stowed. BMy by Denman, J^ 

(0 Chill V. General Colliery Co, (1866), L. R. 1 C. P. 600, at p. 610. 

(A) Atkineon v. G, W, Insurance Co. (Am,) (1872), 27 L. T. 103. 

(J) This exception assumes yarious forms. See Note 1. 

(m) Per Brett, L.J., 10 Q. B. D. 532. See also Worme v. 55torcy (1855), 
11 Ex. at p. 430 (repairs) ; Grill v. General Colliery Co. (1668), L. B. 1 C. P. 600, 
3 C. P. 476, at p. 481 (navigation); Laurie v. Douglas (1846), 15 M. & W. 746 
(management of cargo) : discuwed in Notara y. Henderson (1872), L. R. 7 Q. B. 
at p. 236. 

(n) Stea T. State Line Co. (1878), 3 App. C. 72 ; and Article 29. 

(o) See The Glen/ruin (1885), 10 P. D. 103 ; where thongh ** accidents to 
machinery " were excepted in the bill of lading, loss caused hj the breaking of a 
crankshaft through a latent flaw, not discoverable by diligence on the part of the 
shipowner, was held not within the exception ; Tattersall v. National Steam 
Ship Co. (1884), 12 Q. B. D. 297 ; and Leuw v. Dudgeon (1867), L. R. 3 C. P. 17 
note, where cattle were shipped under a bill of lading containing the exception, 
'*the owners will not be liable for any loss arising from suffocation or other 
causes to cattle." Cattle were lost through suffocation, resulting from the ship's 
capsizing through insufficient ballast being provided, through owner's negligence. 
Beldf that this prevented the exception froiu applying. And see Note 2. 

(p) Tluf Duero (1869), L. R. 2 A. & E. 393. 
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that the dama^ did not occur '' in navif^ting the ship** ; by the Court of 
Appeal that the damage, resulting from the act of the stevedore, was not 
within the exception (9), 

Note 1. — The original form of this exception was " loss or 
damage arising from collision or other accidents of navigation 
occasioned by default of the master or crew." But this was 
held not to free the shipowner from actual negligence of his 
servants (r). It now takes various forms ; e.g. " act. neglect 
or default of the pilot, master, or mariners, or other servants of 
the shipowner;" engineers, stokers, and stevedores are some- 
times expressly included; and the exception sometimes also 
covers •* any person for whose conduct the owners would other- 
wise be responsible, whether on board this or any other vessel " ; 
or " on any other ship belonging to or chartered by the com- 
pany " (5). The exception sometimes applies to " navigation," 
sometimes to " navigation and management," or " navigation or 
otherwise ;" or " providing, despatching, or navigating the ship 
or otherwise;" or "whether such neglect do occur before or 
during the voyage, or at the port of discharge." ITiis form of 
clause is frequently combined with the exception expressly nega- 
tiving the implied undertaking of seaworthiness (t). It some- 
times concludes, '* it beinff agreed that the captain, officers, and 
crew in transmission of ^e ^oods, as between shipper, owner, 
and consignee thereof, and shipowners, are to be considered ser- 
vants of such shipper, owner, or consignee." The following 
clause has lately been used as a compromise, viz., ** btrandings 
and collisions and all losses occasioned thereby are excepted, 
even when oocasioned by negligence, de&ult or error in judg- 
ment of the pilot, master, or mariners and other servants of the 
shipowner, but nothing herein contained shall exempt the ship- 
owner from liability to pay for damage to cargo caused by bad 
stowage, by improper or insufficient dunnage or ventilation, or 
by improper opening of valves, sluices, and ports." 

Note 2. — It is not quite clear how far " negligence in navi- 
gating the ship " covers bad stowage, or negligenoe before the 
starting of the ship. In The Warhworth (a) ; a negligent in- 
spection of the Hteam-steering gear by an overlooker on shore, 
whereby the ship steered badly and did damage, was held 
" improper navigation " within 25 & 26 Vict. c. 63, s. 64, which 
limits Uie owner's liability, and Bowen, L.J., defined it as 
" improper navigation by the owner of the ship or his agents, 
including using a ship which is not in a condition to be so 
employed." In Oood v. London Mutital Association (a;), leaving 
a sea-cock and bilge-cock open whereby seawater entered the 

(</) Eayn v. CulUford (1878), L. R. 3 C. P. D. 410 ; 4 C. P. D. 182. 

(r) See note (m) ante, p. 166. 

(8) To meet CharUred Bank v. Netherlands Co, (1883), 10 Q. B. D. 521. 

(i) Vide ante, note to Article 29. 

(u) (1884), L. R. 9 P. D. 20, 145. 

(x) (1871), L. R. 6 C. P. 563. 
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hold, wa» held " improper navigation " within a dub insuranoe 

Solioy ; Willee, J., defining the phrase as ** something improperly 
one with the ship or part of the ship in the course of the 
Toyage." Being asked arguendo whether bad stowage would be 
improper navigation, WiUes, J., said, *' Certainly, unless in a 
port where stevedores are employed" Tthe qualmoation being 
the point taken by the Court of Appeal in Hapi v. CulUfard (y), 
while M. Smith, J., qualified this as " bad stowage which affects 
the safe sailing of the ship." This seems to point to the 
principle of the The Olenfruin (z). Bad stowage by the master 
or crew, not affecting the seaworthiness of uie ship, would, 
it is submitted, be *' improper navigation '* within the exception, 
as would other negligent acts in preparing for or ending the 
voyage : see Laurie v. Douglas (a). 

Note 3. — The exception, " at merchant's risk^'* in a clause for 
the benefit of the shipowner, has been held to cover any damage 
done by the negligence of the master or crew acting as agents 
of the shipowner, as in cases of improper jettison, or collision or 
stranding arising from negligence, but not to cover any damage 
done by master or crew acting in case of neoessity as agents of 
the cargo-owner, as in a case of a proper jettison, giving rise to 
a geneml average contribution (6). 



Article 90. — Jettison. 



This exception will cover all claims made under the bill 
of lading and arising from the improper jettison of goods 
properly stowed ; semhle, that it will not cover claims arising 
out of tiie jettison of goods improperly stowed (e). 

Submitted, that it will not cover any claims for a general 
average contribution arising from proper jettisons of 
goods (d). 

Article 91. — Operation of Exceptions. 

The arrival of the ship (e) coupled with failure to deliver 
the goods, is primd facie evidence of negligence in the ship- 

(y) Hayn v. Crdliford (1878), L. R. 3 C. P. D. 410 ; 4 C. P. D. 182. 

\z) See note (o) ante, p. 166. 

(a) See note (m) antej p. 166. 

(6) Burton v. English (1883), L. Q. 12 Q. B. D. 218. 

(c) Newall v. RoycU Exchange Co. (1885), 33 W. R. 342, 868, sed qumre, when 
the improper stowage is not the cause of the jettison. This case is nOw under 
appeal to the House of Lords. See also Article 110. 

(<0.0n authority of Schmidt v. Royal Mail Co. (1876), 45 L. J. Q. B. 646; 
Crooks V. Allan, (1879), L. R. 5 Q. B. D. 38. 

(js) The non-arrival of -the ship is not evidence of negligence at all. Boyson ▼. 
Wilson (1816), 1 St^irk. 236. 



Digitized by 



Google 



PERILS. 169 

owner (/). The shipowner must show that the real cause of 
the loss was one of the exceptions in the bill of lading, in 
order to free himself (/). 

If he makes a primd faeie case to this effect, the shipper 
must then disprove it by shewing that the real canse of the 
loss was something not covered by the exceptions: and 
nnless he can prove this clearly, the shipowner will be 
protected {y). 

Exceptions in the bill of lading will not affect the rights 
and liabilities of shipper and shipowner as to general average 
oontribations {h\ nnless they are clearly intended to do 
80 (t). 

Cam 1. — (jkx)d8 shipped jonder a bill of lading, excepting '* perils of the 
sea,** were lost on the voyage. The shippers proved non-delivery, and it 
was admitted that the goods were lost by collision. EM, that as coUinion 
is not a peril of the sea, but only collision without negligence of either ship, 
the shipowners had not made even a prtmd facie case of cause of loss 
within the exceptions, and were therefore liable (/). 

Ccue 2. — GKxxls wore shipped, '* to be free from leakage or damage.** 
On discharge the goods were found damaged by oil. lliere was no oil in 
the cargo, but oil was used in the donkey engine in an adjacent part of the 
ship. Bddf that the exception did not relieve the owner from liabilitv 
for the negligence of his servants, but threw the burden of proving such 
negligence on the shipper (k). 



Article 92. — Who cam, sueforfaUwe to carry Goods safely. 

L In tort, there can sne : — 
All who have any proprietary interest in the goods, 
whether or not they are parties to the bill of lading. 
The consignee of goods will be deemed to have such 
a property unless the contrary appear (I). 

(/) 7%e ^ntho (1886\ C. A. June 9, not yet reported, except in 2 Times L. R. 
704. Now under appeal to the House of Lords. Where goods are delivered 
damaged, see as to the burden of proof, Article 52. 

(jg) The Noncay (1865), 3 Moore, P. C, N. S. 245 ; Muddle v. Stride (1840), 
9 C. & P. 380. Czech v. General Steam Co. (1867), L. R. 3 C. P. 14. See also 
Williams r. Doblne (1884), 11 Sc Sess. Cases. 4th Series, 982. 

(A) Schmidt v. Royal Mail S.8, Co. (1876), 45 L. J. Q. B. 646 ; Crooks v. 
Allan (1879), L. R. 5 Q. B. D. 38. 

(i) E,g. *' That the master, owner or agents of the vessel shall not be responsible 
either as cai'riers, or as contributors to general average, for any loss or injury to 
the said goods, occurring from any of the causes above-mentioned." 

(k) Czech V. General Steam Co. (1867), vide supra, 

(0 Coleman v. Lambert (1839), 5 M. & W. 502, at p. 505; Ihmson r. Lent 
(1853), 8 Moore, P. C. 419. 
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The nominal shipper cannot sne in tort if he ships 
merely as agent for the real owner (m). 
II. In contract^ there can sue : — 

(1.) The shipper, unless he acted merely as agent for 
another, in which case the principal can sue (n), 
the agent cannot (m). 

(2.) Any person to whom by indorsement and delivery 
of the bill of lading, or by indorsement followed 
by delivery of the goods, the absolute property 
in the gooda has passed (o). 

(3.) The consignee named in the bill of lading if the 
property has passed to him by such consign- 
ment (o). 



Article 93. — Who can he tuedfor negligent carriage of the 

Chods. 

I. The owner. — 1. In tort, if he is or was in possession of 
the goods by his agents, there being no charter amounting 
to a demise (p); 2. in contract, by any person with whom he 
has contracted, or by the assignees of such person. 

II. The charterer. — 1. In tort, if he is or was in possession 
of the goods, his charter amouDting to a demise (p) ; 2. in 
contracty by any person with whom he has contracted, or 
the assigns of such person. 

III. The master. — 1. In tort, if he is or was in possession 
of the goods ; 2. in contract, by any person to whom he has 
made himself personally liable on a contract 

The shipper or person entitled to sue can sue either the 
master, or the owner or charterer, but not both. If he has 
obtained judgment against the master, he cannot further sue 
the owner or charterer for the same cause (j). 



(m) Moore ▼. ff(mper8 (1807), 2 B. & P. N. R. 411. 

(n) Anderson v. CtorA (1824), 2 Bing. 20 ; Fragano v. Long(lS25), 4 B. & C. 219. 

(o) 18 & 19 Vict, c iii., 8. 3, and Article 75. For cases before the Act on the 
ability of consignees to sue in contract : see Ihmaon v. Dent, vide eupra i Sargent 
V. Morns (1820), 3 B. & A. 277. 

(p) See Article 2. 

(g) PriesUy v. Femie, 3 H. & C. 977 (1865); Leslie v. Wilson, 6 Moore, Ex. 
415 (1821). 
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SECTION VIL 

The Ferfobmanoe of the Contract. — The Voyage. 

Artieh 94.—^* Final Sailing " (a). 

A vessel has finally sailed when she has left her port of 
loading (or her last port of call in the United Kingdom) (b), 
ready for her Toyage, and with the purpose of proceeding on 
her voyage without any intention of coming back (c). 

The fact that she is towed and has no sail set^ or that she 
is driven back into port by a storm will not prevent her 
having " finally sailed " (e). But if her clearances are not 
on board, or she is not ready for sea, the fact that she has 
left the port will not constitute final sailiog (d). 

The term ^ port " is to be taken in its business, popular, 
and commercial sense (o), and not in its legal definition for 
revenue or pilotage purposes (e). 

Case 1.— A ship was chartered, the owners to receive one-third of the 
freight within ei^t days, " from final sailing from her last port in the 



(a) Whether a vessel has ** finally sailed " may be of importance as to the pay- 
ment of ^ advance freight." 

(6) ** Sailing " in insurance cases, where there is a warranty to ^il before a 
particular day, has been held to be '* breaking ground," i.e., leaving her moorings 
ready for sea, though not leaving port ; see Parke, B., in MoelandU v. Harriaon 
(1854), 9 Ex. at p. 456, Amould, 5th ed. 598-608. 

(o) Price V. Livingstone (1882), L. R. 9 Q. B. D. 679 ; BoelandU v. Harriaon 
(1854), 9 Ex. 444; iS^. 8, Garston v. Eickie (1885), 15 Q. B. D. 580. 

(d) Thompson v. GiUespy (1855), 5 E. & B. 209; Hudson v. BiUon (1856), 
6 £. /d B. 565. 

(e) On the other hand, in Caffarini v. Walker (1876), 10 Jr. L. R. 0. L. 250, 
and Mcintosh v. iS'ifJcfcitr (1877), 11 Ir. Rep. O. L. 456, the "port of Newry," 
was taken in its legal and fiscal sense, and not as a geographical expression on the 
distinction. See also Nicholson v. Williams (1871), L. R. 6 Q. B. 632. In 
Nielsen v. Wait (1885), 14 Q. B. D. 516, the «port of Gloucester" seems to be 
taken as the legal or fiscal port. In 8. 8. Garston v. Hickiet vide supra^ 
Brett, M.R., says, " the port may extend beyond the place of loading and unload- 
ing ; if the port authorities are exercising authority over ships within a certain 
space of water, and shipowners are submitting to that jurisdiction, that is the 
strongest evidence that that space of water is accepted as the commercial port." 
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United Kingdom.*' She was loaded at Penarth, and towed oat eight miles, 
bringing her three miles into the Bristol Channel, outside the commercial, 
but inside the fiscal port of Cardiff. She then cast anchor, owing to 
threatening weather. A storm arose, which drove her ashore within the 
commercisd port of Cardiff. Hddy that she had finally sailed from her last 
port, so as to entitle the owners to an advance of one-third of the 
freight (/). 

Que 2. — A ship being loaded and cleared, came mto the roads and cast 
anchor three miles from X. harbour, not intending to return. The shrouds 
and cables were not ready for sailing, bills of lading were not signed, and 
the mate was not on board. She was lost the same day, before the 
deficiencies were supplied. Hdd^ she had not finally sailed (g). 



Article 95. — Master^s Authority en the Voyage. 

The master on the voyage occupies a double position; 
he has the duty, on behalf of the shipowners^ of doing what is 
necessary to carry out the contract (A), and of taking reason- 
able care of the goods entrusted to him^ his first duty to the 
goods owner being to carry on the cargo safely in the same 
bottom (ft), and he has also, if extraordinary steps are neces- 
sary, such as sale (i), borrowing money on bottomry (/), 
salvage agreements (m), transhipment (ti), jettison (o), devia- 
tion or delay (p), the power to bind his owners, if such steps 
are shown to be necessary, and if there was no possibility 
of communication with his owners. 

He can also bind the charterer by his actions in doing what 
is necessary on the charterer's part to carry out the contract, 
but not beyond, unless by express instructions (j). 

(/) Price V. Livingsttme (1882), L. R. 9 Q. B. D. 679. In Boelandts v. 
JTarrifon, v.s., and S. S. Oarston v. Hickiey r.s., the port was also the port of 
Cardiff, the ship in each case was ready to sail, and in her way to sea, but had not 
got outside the commercial port. 

Qj) Thompson v. Gillespy (1855), 5 £. & B. 209 ; see also Bwbon y. BaUm 
(1856), 6 E. & B. 565. 

(A) The Turgot (1886), 11 P. D. 21 ; The Beeswing (1885), 53 L. T. 554. 

(0 The Ilamburq (1864), B. k L. 253, see p. 272 ; The Oratitudine (1801), 
3 C. Rob. 240; Notara v. Henderson (1872), L. R. 7 Q. B. 225, et post^ 
Article 101. 

(k) See Australasian S. Nav, Co. v. Morse (1872), L. R. 4 P. C. 222 ; et 
Articles 102, 104. 

(0 See The Kamak (1869), L. R. 2 P. C. 505, et Articles 105, 106, post. 

(m) The Benpor (1883), L. R. 8 P. D. 115, and Article 121. 

(n) The Soblomsten (1866), L. R. 1 A. & E. 293, and Article 103. 

(o) BtiHon V. English (1883), 12 Q. B. D. 218, and Article 107. 

(p) See Articles 99, 100. 

{q) The Turgot (1886), 11 P. D. 21 ; The Beeswing (1885), 53 L. T. 554. 
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Thus, the captain is the agent of the owners in providing 
those necessaries for the voyage which by the terms of the 
charter are to be paid for by the owners, or necessaries for 
the ship's sailing, where it is to the interest of the owners that 
the ship should sail (r) : he is the agent of the charterers for 
providing those necessaries for the voyage which are by the 
charter to be paid for by the charterers, as coal (s). 

The duty of protecting the interests of the cargo owner 
may devolve upon the master, from his possession of the 
goods ; in this case, if his action was necessary, and there 
was no possibility of communication with the cargo owner, 
the action of the master will biud the cargo owner (^), as in 
salvage agreements (w), sale («), borrowing money on respon- 
dentia {y\ transhipment (2), jettison (a), delay or devia- 
tion (b). The master is always the appointed agent for the 
ship ; he is in special cases of necessity the involuntary agent 
for the cargo owner ; but the foundation of his authority is 
the prospect (i) of benefit, direct or indirect, to the cargo 
owner. Thus he may sell part of the cargo to carry on the 
rest, but may not sell the whole cargo unless it cannot pro- 
fitably be carried further. He may not repair the ship at 
the sole expense of the cargo without reasonable prospect 
of benefit to such cargo, and such a prospect would not exist 
in the^case of goods not injured by delay (c). 



(r) Thus where the owners were to receive time freight, and the ship was 
detained through failure of the charterers to supply coal as per charter, it was 
held that the master had no authority to bind the owners by lus orders for coal, 
as the owners gained nothing by expediting the sailing of the ship: The Twrgot 
(1886), 11 P. D. 21. See also Citizerfs Bank v. Wendelin (1886), 2 Times L. R. 240. 

(s) The Beeswing (1885), 53 L. T. 654. 

(0 The Oratiiudinef vtde supra, and see Articles 96, 97, 98. 

(u) The Benpor (1883), L. R. 8 P. D. 115, and Article 121. 

(x) See Australasian S, Nov, Co, v. Morse (1872), L. R. 4 P. C. 222, et Articles 
102, 104. 

(y) Tfte Onward, L. R. 4 Adm. 38 (1873) ; Kleinwort v. Cassa MaritttmOy L. R. 
2 App. C. 156 (1877), and Articles 104-106. 

(z) The Sobhmsten (1866), L. R. 1 A. & E. 293, and Article 103. 

(a) Burton y. English (1883), 12 Q. B. D. 218, and Article 107. 

(6) The fact that the cargo ultimately derives no benefit is immaterial, if there 
Was a reasonable prospect of it : Benson v. Chapman (1848), 2 H. L. C. 696, at 
p. 720. 

(0) Ihe Onward, v^,, at pp. 57, 58 ; see also per Brett, M.R., and Bowen, L.J., 
in the Pontida (1884), 9 P. D. at p. 180; The GraHtudme (1801), 3 C. Rob. at 
pp. 257, 261. 
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Artide 96. — Mastefi^B authority, whence derived. 

The authority of the master in the absence of express 
instructions to deal with the ship and goods in a manner not 
consistent with the ordinary carrying out of the contract, as 
by selling the goods, throwing them overboard, or pledging 
them for advances of money, depends on two circumstances : — 

1. The necessity of the action : (Art. 97). 

2. The impossibility of communicating with his principals, 
whether goods-owners or shipowners : (Art. 98). 



Article 91.— Necessity. 

Action will be necessary if it is apparently the best course 
for a prudent man to take in the interests of the adventure (d). 
The mere fact that the master acts in good faith is not 
sufiScient (e). 

Thus, if money can be obtained from the shipowner's or cargo 
owner's agent in the port, or raised on personal credit, the 
master will not be justified in binding the ship or cargo by a 
bottomry bond ; but there will be necessity for such a course of 
action if tiie carriage of the cargo cannot be completed with 
profit to the cargo owner, without raising money on security of 
the cargo (/). 

So, also, if damaged wool can either be sold as it is, or can be 
dried, repacked, and sent on, but at a cost to the owner clearly 
exceeding any possible value of it when so treated, the com- 
mercial necessi^ for the sale will arise ; but if the goods can 
be carried on and delivered in a merchantable state, though 
damaged, the master will not be justified in selling (ff). 

Where such a necessity of dealing with the cargo arises, the 
captain in dealing with the cargo acts as the agent of the cargo 
owner (h) ; if no such necessity exists (i), or if the necessity 



(d) The Onwardy vHe supra, at p. 58 ; Atlantic Inturanoe Co. y. ffuth (1880), 
L. R. 16 Ch. D. 474, at p. 481. 

(e) Droruon y. Dent (1853), 8 Moore P. C. at pp. 448, et eeq, ; but the owner 
may be liable for an erroneons, though bond fide, use of the master's discretion : 
Ewbank v. Nutting (1849), 7 C. B. 797. 

(/) The OnvDard, vide supra. 

8) See note (a?) ante, p. 173. 
) BvrUm y. English (1883), 12 Q. B. D. 218. 
(t) As in the case of improper jettison or sale. 
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arises from wrongM acts or omissions on the part of the ship- 
owner (j), or if the captain professes to act for the shipowner (k) 
he will lie treated as the agent of the shipowner (I). 



Artiele 98. — Commv/nication tvith Owners. 

The master, before dealing with the cargo in a manner 
not contemplated in the contract^ must, if possible (m), com- 
mnnicate with the owners of the cargo as to what should be 
done. For the master's authority to bind the cargo owners 
rests upon the fact that the circumstances require inunediate 
action in the interests of the cargo, and nobody but the 
master can decide what shall be done in time to take such 
immediate action. If the cargo owners can be communi- 
cated with and can give directions in time, the necessity for 
the master's action does not arise (n). 

The possibility of communication must be estimated by 
consideration of the facts rendering immediate action neces- 
sary, the distance of the master from the cargo owners, and 
his means of communicating with them, the cost and risk 
incidental to the delay resulting from the attempt to make 
such communication, and the probability of failure after 
every exertion should have been made (o). 

Such communication need only be made when an answer 
can be obtained from the cargo owners, or there is reasonable 
expectation that it can be obtained, before it becomes neces- 
sary to take action. If there are reasonable grounds for such 
an expectation, the master should use every means in his 
power to obtain such an answer. He is bound to employ the 

(7) As in the case of jettison resulting f^om improper stowage on deck : NeuxM 
V. BoycU EjxJumge 3, Co, (1885), 33 W, R. 342, 868. 

(Q As in cases of transhipment, in which the captain does not abandon the 
shipowner's yoyage, and forward the goods in the interests of the cargo owner, 
but continues the voyage in another ship in the interests of the shipowner and to 
earn freight for him. 

(0 N^oall y. Royal Exchange S. Co.y vide supra, 

(m) Such communication is practicidly impossible in the cases of jettison and 
salyage agreements at sea. 

(») The Hamburg (1863), 2 Moore, P. C, N. S. at p. 323, explaining The 
Bonaparte (1853), 8 Moore, P. C. 459. 

(o) TheKamak (1869), L R. 2 P. C. at p. 513; The Onward (1873), L. R. 
4 Adm. 38. 
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tel6^p*aph where it can be usefully employed, but the state 
and management of the particular telegraph, and the pro- 
bability of correct transmission of messages by it are all to 
be considered (p). 

The information furnished must be full, and must include 
a statement of any measures, such as sale, raising money 
on bottomry, &c., which the master proposes to take (j). 

If the master communicates and receives instructions, he 
is bound to follow them, if consistent with his duty to the 
shipowner ; if he communicates and receives no instructions 
he may take such action as appears necessary (r) ; if he can 
communicate and does not do so, he cannot justifiably take 
any action on behalf of the cargo owners («). 

Ckuie 1. — A vessel beloDging to Hamburg, dnrinff her voyage from South 
America to London vAxh. a cargo belonging to English owners, but not 
perishable, put into St. Thomas to repair. Mails left St. Thomas for 
London every fortnight, taking fourteen days on the journey. The master 
made no attempt to conununicate with the consignees, but three months 
after arrival gave a bottomry bond on ship, freight and cargo for tiie cost of 
repairs. Eddy that the bond was invalid against the cargo owners, as the 
master had not consulted them, though he had reasonable opportunities of 
80 domg (s). 

Ccae 2. — ^A timber laden vessel bound to England put into the Mauritius 
for repairs on June 11. The master placed the ship in the hands of 
Messrs. B., who, without attempting to raise money on the personal credit 
of the shipowners, proposed a bottomry bond on ship, freight and cargo. 
Chi July 29, the master communicated this proposal to shipowners, and 
communicated the need of repairs, but not the bottomry, to the cargo 
owners, who did not hear of the proposal till September 8, too late to 
prevent the proposal being carried mto effect Eddy the bond was invalid 
against the cargo, both b^use there was no necessity for it, the cargo not 
being a perishable one, and because the master had &iled to commimicate 
with the carsro owners (<). 

Case 3. — ^Wool was sliipped from X. to Z., forty-five miles from X. The 
ship was wrecked, the cargo transhipped and brought back to X. It was 
there found damaged by transhipment, dirty, and wet, and it began to 
heat. Lloyd's agent, on Saturday, December 23, advised an immediate 
sflde, which was fixed for Tuesday, December 26. There were twenty-three 
owners of the wool, most of them at Z.. 900 miles from X. ; no letter 
could reach them in time ; there was a telegraph, but owing to the inter- 
vention of Sunday and Christmas Day, and the mercantile habits of Z. the 
jury found communication by telegraph impossible. Edd^ a case was 
made out entitling the master to sell (u;. 

(p) AvLOrakaian 8. Navigation Co. v. Mor$e (1872), L. R. 4 P. C. 222. 

(a) The Omcardy v^. ; KlHnwort v. Cassa MarHUma (1877), L. R. 2 App. C. 156. 

(r) The Kamak (1869), L. R. 2 P. C. 505. 

(«) The Hamburg (1863), 2 Moore, P. C, N. S., 289. 

(0 ne Onward (1873), L. R. 4 Adm. 38. 

(u) Ausircdasian Steam Navigation Co, v. Morse (1872), L. R. 4 P. C. 222. 
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Article 99. — Master's dtUy to proceed mthotU deviation. 

In the absence of express stipulation the owner of a vessel, 
whether a general ship or chartered for a special voyage, 
impliedly unHertakes to proceed without unnecessary (x) 
deviation in the usual and customary manner (y). 

Deviation necessary to save life will be allowed to the 
shipowner ; deviation only necessary to save property will 
not be allowed (z). 

To tow another vessel even in the course of the chartered 
voyage will constitute a breach of the implied contract; to 
communicate with a ship in distress will not, as the distress 
may involve danger to life (z). 

The shipowner will be liable for any damage to the 
charterer or cargo owner, which occurs on or results from 
an unnecessary deviation (a). 

Note, — Express stipulations limiting this implied contract are 
now usually introduced into charters and l»ill of lading, e. g, : — 

" The owners reserve to themselves liberty for the steamer to 
sail with or without pilots, to tow and be towed, and to assist 
vessels in all situations : to proceed to the above port of desti- 
nation, vid any port or ports, in any order or rotation, and for 
any purpose, whether in or out of the advertised route, and to 
touch at any port or ports more than once without l^e same 
being considered a deviation, whatever may be the reason for 
calling at, or entering such port or ports ;" or 

** With liberty to call at any ports in any order, to sail with- 
out pilots, and to tow and assist vessels in distress, and to 
deviate for the purpose of saving life or property ;" or 

" With liberty to call at any ports on the way for coaling or 
other necessary purposes, to sail without pilots, and to tow and 
assist vessels in distress, and to deviate for the purpose of savinir 
life." 

And '* liberty to tow and assist vessels in all situations." 
This latter clause will protect a ship in towing off a stranded 
vessel, though no life is in danger, and though the vessel towing 



(x) See postj Article 100. 

(y) Davis v. Garrett (1830X 6 Bing. 716; Scaraman^ia v. Stamp (1880), 
5 C. P. D. 295 (C.A.) See also Max v. Roberts (1810), 12 East, 89; Ellis v. 
Turner (1800), 8 T. R. 531. On the implied undertakings in the contract of 
afireightraent, see Articles 28-30. 

(«) Scaramanga y. Stampy vide supra. 

(a) Davis v. Garrett^ vide supra ; compare Ne>jcall v. Royai Exchange S, Co, 
(1885), 33 W. R. 342, 868. 
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is wrecked and her cargo lost: Stuart v. British and African 
Navigation Co, (b). 

In that case the question was raised as to the extent to which 
this clause protected the shipowner in towing or deviating, bnt 
the Court professed themselves unable to give any answer. It 
is submitted that the same double undertaking will exist as in 
the case of Jackson v. Union Marine Insurance Co, (c) ; and the 
shipowner will not be allowed to undertake such deviations or 
towage as would frustrate the commercial purposes of the ad- 
venture. 

Case 1. — A ship was chartered to convey lime from X. to Z. She \m- 
necessarily deviated from the usual course, and during such deviation the 
lime suffered damage by rain. Held, that the charterer was entitled to 
recover such damage from the shipowner (d). 

Case 2. — A »hip was chartered to proceed from X. to Z. ; on her voyage 
she went to the assistance of a vessel in distress, and agreed to tow her to 
Y. (out of her course) ; while thus towing she was wrecked. The jury 
found the deviation not reasonably necessary to save life, but reasonably 
necessary to save property. Beld, that such a deviation was unjustifiable, 
and that the cargo-owners could recover against the shipowner (e). 



Article 100. — Master's atUhority to delay and deviate in 
cases of necessity. 

If a master receives credible information that if he con- 
tinues in the direct course of his voyage his ship or its cargo 
will be exposed to some imminent peril, £ts by hostile capture, 
pirates, icebergs, or other dangers of navigation, he will be 
justified in reasonable delay to ascertain the nature of the 
danger, and reasonable delay or deviation to avoid it, or 
to consult his owners, if communication with them is pos- 
sible (/). It is not necessary that the danger should be 
common to ship and cargo : it will be sufficient if it affects 
either of them (ff), 

(5) (1875), 32 L. T. 257. 

(c) (1874), L. R. 10 C. P. 125, and see Article 30. 

Id) Davis v. GarreH (1830), 6 Bing. 716. 

(e) Soaramanga v. Stamp (1880), L. R. 5 C. P. D. 295. 

\f)The Teutonia (1872), L. R. 4 P. C. 171, at p. 179 ; The San Roman (1873), 
L. R. 5 P. C. 301 ; Tlie WUhelm Sdimidt (1871), 25 L. T. 34 ; The Express (1872), 
3 L. R. Adm. 597 ; The Hemrich (1871), 3 L. R. Adm. 424 ; PoU v. Cetwcitch 
(I860), 9 C. B., N. S. 430. Where the danger was foreseen by the shipowner, who 
after consideration gave his master orders to pursue a certain course, the master 
has no power to deviate from that course in consequence of that danger : The 
Roebuck (1874), 31 L. T. 274. 

(jf) The Teutonia^ vide supra. 
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If the master delays or deviates unreasonably, or to a 
greater extent than a pmdent man under the circumstances 
would adopt, the cargo-owner's position depends on whether 
the delay is so unreasonable as to put an end to the contract 
from a commercial point of view. If it is, the goods owner 
will be justified in requiring his goods at the port of delay 
without payment of any freight (h) ; if it is unreasonable, 
but not so much so as from a commercial point of view to 
put an end to the contract, the cargo-owner's remedy will be 
an action for damages {%). 

If the delay or deviation is reasonable, the charterer 
cannot require the goods short of the port of destination, 
without the payment of full freight (i). 

Ckue 1. — A Prussian nhip with a contraband cargo was chartered from X. 
to an English port for orders ; thence to any safe port in England or the 
continent between Havre and Hamburg ; she received orders to proceed to 
Dunkirk, and had arrived off that port on June 16, when she was informed 
that war had broken out between France and Prussia. The captain sailed 
to the Downs to inquire, and anchored there on June 17 (Sunday) ; on the 
18th the shipowner ordered him not to go into Dunkirk ; on the 19th he 
put into Dover, and there was informed that war between France and 
Prussia, imminent from the 10th of June, had been declared on the 19th. 
HM^ that putting back to the Downs to obtain information, and the delay 
till the 19tn were justifiable, and that the goods owners could not obtain 
their goods at Dover, without payment of fiul freight (V), 

Case 2. — Coffee was shipped on a German ship, under a bill of lading, 
containing only an exception of perils of the seas, from America to 
Hamburg. Near Falmouth the master was informed that war had broken 
out between France and Germany, and he accordingly put in to F. on 
August 23. Hamburg was then blockaded by the French fleet, and re- 
mained blockaded till September 18. During all that time and until 
November 7, the English Channel and North Sea were rendered unsafe 
by French cruisers. On September 18, when the blockade was raised, 
the goods owner offered full freight for the goods delivered either at F. or 



(A) See, however, The Patria (1871), L, R. 3 Adm. 436, at p. 464, on which 
see note (m), post : per contra^ see Castel v. TrecJimann (1884), 1 C. & E. 276. 

(0 See Articles 28, 30. 

(A) The TeutomOj vide supra. 

(0 The Teutonia (1872), L. R. 4 P. C. 171. The San Roman, The Heinrich, 
The Express, and The Wilhelm Schmidt, vide supra., all arose oat of similar circum- 
stances, and in effect decide that reasonable apprehension of capture jmtiBes delay 
or deviation. The latter part of the decision in the Teuionia can be supported 
either on the ground in the judgment, that the master was entitled to delay for a 
reasonable time by fear of capture, and could not be required to abandon his 
voyage without the payment of full freight; or on the ground that as the 
charterers had not nameid a port which could safely be entered, the fulfilment of 
the voyage was prevented by their failure to name a " safe port," and therefore 
the master was entitled to full freight. See post. Article 139. 

N 2 
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at Hamburc;. The master refused to procee«l to Hamburg, on the ground 
of the danger of capture, and refused to deliver the cargo. HM^ that the 
ma8ter*8 delay, (of fifty days, September 18 to November 7), was unreason- 
able, and his refusal to either proceed to H. or deliver the car^^o, a breach 
of the contract (m) ; and that the goods owners were therefore entitled to 
the cargo. 



Ariide IQl.—Master^s duty to take ewre of Goods. 

The master, as representing the shipowner, has the duty 
of taking reasonable earn of the goods entrusted to him, in 
doing what is necessary to preserve them on board the ship 
during the ordinary incidents of the voyage, e.g.^ by ventila- 
tion, pumping, or saving goods which accident has exposed 
to danger (n). 

He has also the duty of taking reasonable measures to 
prevent the loss or deterioration of the goods by reason of 
accidents, for the necessary effects of which the shipowner is 
by reason of the bill of lading under no liability, and th»^ 
shipowner will be liable (o) for any neglect of such duty by 
the master {n). 

The place, the season, the extent of the deterioration, the 
opportunities at hand, the interests of other persons in the 
adventure whom it might be unfair to delay for the sake of 

(m) The Patria (1871), L. R. 3 Adm. 436. It is difficult to onderstand this 
case, as the same jodge had held a longer delay from similar causes reasonable in 
other cases : ie.g,y San Eoman, 53 days ; Express, 170 days). The absence of the 
exception, ** restraint of princes/' cannot make the difference, as, in Atkinson t. 
Ritchie (1809), 10 East, 530, that had been held to apply only to actual capture 
and not to apprehension of capture. It may be, though it is not so stated, that 
the delay put an end commercially to the contract ; or the case may be rested on 
the ground that the goods owner was entitled to demand his goods on tender of 
full freight, which however would not prove that he was entitled to them with- 
out any payment of freight on the ground of unreasonable delay. Sir R. Philli- 
more suggested that on the refusal of the master to proceed to H. the goods 
owners were entitled to their goods on payment of a pro ratd freight, but it seems 
clear that such a refusal if wrongful would entitle them to their goods without 
payment of any freight at all. Medeiros v. HUl (1832), 8 Bing. 231, shows that, 
if the parties knew of the blockade when the charter was entered into, the exist- 
ence of the blockade would be no defence to an action for not proceeding towards 
the blockaded ports. 

(n) Notara v. Henderson (1872), L. R. 5 Q. B. 346 ; 7 Q. B. 225. per WiUes, J., 
at p. 235 ; Tronaon v. Dent (1853), 8 Moore P. C. 419 ; Australasian Navigation Co. 
V. Morse (1872), L. R. 4 P. C. 222. 

(o) This is not like the authority to trsnship, a power for the benefit of the 
shipowner only, to secure his freight: De Cuadra v. Stoann (1864), 16 C. B. N. S. 
772. 
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that part of the cargo in peril, all the circumstances affect- 
ing risk, trouble, delay, and inconvenience must be taken 
into account. The performance of the duty cannot be in- 
sisted on if it involves deviation, but reasonable delays 
in a port of call for purposes connected with the voyage, 
though not necessary to its completion, will not amount to 
deviation (p). 

As the master has to exercise a discretionary power bis 
owner will not be liable, unless it is affirmatively proved 
that the master has been guilty of a breach of duty (p). 

Semhle. The master will have a lien on the goods tor 
any expenses incurred in the performance 

C<Me 1. — P. shipped beans on the 8, on a voyage 
giving leave to call at ports on the voyage. The v< 
on her way out came into collision, whereby the b< 
salt water : she put l^wk to Y. The wet beans 
housed and dried at Y., with material benefit to 
reasonable delay to the adventure. The ship pr 
drying them. Eddy that the shipowners were liable to F. for the master's 
failure to dry the beans (r). 



Article 102. — Master's power to sell damaged Goods. 

The condition of the goods may be such that immediate 
sale is the wisest course in the interests of the cargo owner; 
in such a case the master, if he cannot communicate with 
the cargo owner and receive his instructions, will be bound 
to sell them («). Such a condition will arise if the master 
cannot convey the goods or cause them to be conveyed to 
their destination as merchantable articles, either at all, or 
without an expenditure clearly exceeding their value after 
their arrival at their destination (t). 



8 



(p) See note (n) nntCy p. 180. 

(g) Hingston v. Wendt (1876), L. R. 1 Q. B. D. 367. See per Blackburn, J., 
at p. 373 

(r) Notara y. Henderson, (1872), L. R. 7 Q. B. 225. 

(«) Australasian 8, Nav. Co. y. Morse (1872), L. R. 4 P. C. 222 ; Acatos v. Bums 
(1878), L. R. 3 Ex. D. 282; Tronson v. Dent (1853), 8 Moore P. C. 419, ^148, 
et seq, ; Atlantic Insurance Co. v. Huth (1880), L. R. 16 Ch. D. 474 ; Vlierhoom v. 
Chapman (1844), 13 M. & W. 230, and see Articles 97, 98. 

(Jt) Atlantic Insurance Co. v. Huth (1880), v. s. at p. 481. As to person liable 
for unjustifiable sale by master, see Wagstaff v. Anderson (1879), L. R. 4 C. P. D 
283, et Articles 2, 93. 
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Case 1. — ^Maize was shipped on a voyage from X. to Z. : at T., an intw- 
mediate port, it was found heated and sprouting ; the master transhipped 
it into lighters ; and informed the shipper's agent by telegraph on March 10 
and 13 of its condition, suggcstiag that it could not be carried on. He 
received two telegrams in reply that the shipper wished the grain to be 
forwarded. On March 27 the captain telegraphed again : " Have held 
survey, which reports grain unfit for shipment ; will be sold to-morrow by 
public auction ; " and it was sold on the 28th. The sale was a prudent 
measure, but not one of such urgent necessity as to pive no time or oppor- 
tunity for communicating with die owners. EM, that no case was made 
out entitling the master to sell, as he was bound to have waited the result 
of his commimication of the proposed sale to the owner (t). 

Case 2. — The ship i2., with a mixed cargo of metal and perishable articles, 
was wrecked on April 19, in Algoa Bay, fifty miles from Port Elizabeth. 
The consul there on April 22, advised the captain to sell the ship and 
cargo, which he did on April 30. The captain did not go to P. E., or make 
any attempt to raise money for salvage, or to induce others to attempt the 
salvage. He had no funds in his hands. There was conflicting evideuoe 
as to whether such attempts, if made, would have been successful, but 
much evidence that the course adopted was the most prudent, ffddy 
that no necessity for the sale existed, such as would make the master the 
agent of the cargo owner to effect a sale, and that the sale must therefore 
be rescinded (u). 



Article 103. — Master'^'poiDer of Tramhipment. 

If an English vessel (x) in which goods are shipped is 
hindered from completing the contract voyage, the ship- 
owner is not boand either to repair or tranship ; though if he 
elects to do neither, he must hand over his cargo to the 
cargo owner (z) freight free, or if the cargo owner is not 
present to receive it, the master must act for the best, and 
as the cargo owner's agent, unless he can consult him. He 
has, however, the right to earn his freight either by repair- 
ing his own ship and proceeding to the port of destination, 
or by transhipping the goods into another vessel to be 



(i) Aoatos V. Bitms (1878). L. R. 8 Ex. D. 282. See also Australasian 8. Nov, 
Co. V. Morse (1872), L. R. 4 P. C. 222, cited ante, Article 98, Case 3, p. 176. 

(tt) Atlantic Insurance Co. v. Huth (1880), 16 Ch. D. 474. The sale was 
rescinded as invalid by the law of the coimtry where it was made ; if it had been 
valid bf that law, though invalid by English law, it conld not have been rescinded, 
though the captain would be responsible to the owners of the cargo for an 
improper sale : Cammell v. Sewell (I860), 5 H. & N. 728, p. 176. 

(ar) See Article 7; The Bahia (1864), B. & L. 292; The Express (1872), 
3 L. R. Adra. 597. 

(*) See per Bowen, L.J., in Sxmdsen v. Wallace (1884), 13 Q. B. D., at p. 88. 



Digitized by 



Google 



TO TBAN8EIR 183 

forwarded thither (a), and he may delay the transit a 
reasonable time for either of these purposes (6). 

In case of jnstifiable transhipment by the master as agent 
for the shipowner, the cargo owner will be bound to pay 
the full freight originally contracted for, thoagh the tran- 
shipment was effected by the shipowner at a smaller 
freight (e). 

Semhhy that the master cannot, without express authority, 
bind the cargo owner to pay a larger freight than that 
originally contracted ' for, unless communication with the 
cargo owner was impossible, and forwarding the cargo at 
such a freight would appear to a reasonable man to be the 
most beneficial course in the interests of the cargo (d). 

If the hindrance of the ship's voyage is not caused by 
excepted perils, the shipowner is not entitled as of right to 
tranship on his own account, (though he may be bound to 
do so on account of the cargo owner) ; but he is liable for 
delay or failure to deliver (e). 

Case 1. — F. shipped goods on board the 8» at a named freight for a 
voyage from X. to Z. : on the voyage, at Y. the necessity for transhipment 
arose, and the master made a contract for the forwarding of the goods to 
Z. at a freight, which, together with pro rata freight from X. to Y., was 
less than the original freight agreed upon. On arrival at Z., F. refused to 
pay more than such pro rata and forwarding freis^ht. ffddf that he was 
bound to pay the freight origiually agreed upon (e). 

Note. — Full powers as to transhipment are usually given in 
the bill of lading, e.g.: — "The owners reserve to themselves liberty 
to tranship, or land and reship by lighter or otherwise at ship's 
expense and shipper^s risk, the goods in this bill of lading, at 
the port of shipment, or any other port or ports, into any other 
vessel or vessels belonging to themselves or other persons, pro- 

(a) See per Lawrence, J., in Cook v. Jennings (1797), 7 T. R. 381, at p. 385, 
and per Lindley, J., in Bill v. Wi&on (1879), L. R. 4 C. P. D. 329, at p. 333 ; 
De Cuadra ▼. Swann (1864), 16 C. B., N. S. 772. 

(6) The Bahia, v. a.; The Sdblomsten (1866), L. R. 1 Adm. 293; Ccargo ex 
Gahm (1863), B. & L. 167 ; The Qratitudine (1801), 3 C. Rob. 240 ; SMpton r. 
Thornton (1838), 1 P. & D. 216, 231, et seq. 



(c) Shipton V. Thomtonj vide supra. 



Oibbs v. Chey (1857), 2 H. & K. 22, where it was held that the master had 
no power to bind the consignee to ship a fall cargo, or aemblef to pay a higher 
freight than that current at the time; and see Cargo ex Argos (1873), L. R. 
5 P. C. 134, at p. 165 ; Shipton v. Thornton, vide supra^ at p. 234. 

(tf) Shipton V. Thornton (1838), 1 P. & D. 216. See Matthews y. Gibbs (1860), 
30 L. J. Q. B. 55. 
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oeeding either directly or indirectly to port of destination ; nor 
will they be responsible for any detention which may be caused 
thereby ; " or . 

** The company are to be at liberty to carry the goods to their 
port of destination by the above or cither steamer, or steamers, 
ship or ships, either belonging to the company or to other persons, 

Sroceeding either directly or indirectly to such port, and in so 
oing to carry the goodn beyond their port of destination, and to 
tranship or land and store the goodH either on shore or afloat, 
and reship and forward the same at the company's expense, not at 
merchants' risk ; " or, 

** The owners reserve liberty to overcarry and tranship, or 
land and reship at any port into any other vessel at merchants' 
risk, but at steamer's expense (/), for conveyance to destination, 
any goods which from any cause whatever may not have been 
landed during vesseFs stay at port of destination ; " or, 

" In case the whole or any part of the goods specified herein 
be prevented fi-om any cause from going in any one steamer, the 
shipowner is only bound to forwuixl them by first succeeding 
steamer of same line." 



Article 104. — Master's poioer of raising Money on Cargo. 

Tiie master will be entitled to raise money on the cargo, 
to enable him to complete the contract voyage, if such 
course is the most beneficial for the cargo owner, when the 
master cannot obtain money in any other way, and if the 
cargo owner cannot be communicated with, or being com- 
municated with, omits to give any instructions whatever. 

Money may be so raised either : (1.) by a sale of part of the 
cargo (jg) ; in which case the goods owner may either treat 
the proceeds of the sale as a loan to the shipowner ; or, if the 
vessel reaches her destination, he may claim an indemnity 
against any loss occasioned to him by the sale, but in the latter 
case he must pay the freight which would have been earned 
if the goods sold had been carried to their destination (g) : 
(see Ai-ticle 143 on Freight.) (2.) By a loan on the special 
security of the cargo, analogous to a bottomry bond (h). 



(f) Sometimes this runs " at merchant's risk and expense." 

iff) See Hopper v. ^wnew (1876), L. R. 1 C. P. D. 137, and Articles 97, 98. 

(h) This contract is sometimes known as respondentia, on which, see Busk v. 

Fearon (1803), 4 East, 319; Glvver v. Black (1763), 3 Burr. 1394; The Saltan 

(1859), Swabey, 504. 
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Article 105. — Bottomry. 

By English law (t) the msLster as agent of the cargo 
owner has authority to bind the cargo by a bottomry bond 
as security for advances made to him, when such advances 
are necessary in the interests of the cargo (k), and when it is 
either impossible to communicate with the cargo owner and 
receive his instructions within such a time as will afford any 
reasonable prospect of success in protecting the cargo (Z), or 
when, a proper communication (m) of the necessity of raising 
money by bottomry having been made to the cargo owner, he 
has omitted to send any instructions to the master (n). 

It is essential to a bottomry bond that there should be a 
maritime risk involved, t.e., that the money advanced should 
only be payable if the ship or cargo arrives safely at its 
destination (o) ; and that it should not be merely an advance 
on the personal credit of the master, goods owner, or 
shipowner (p). 

(•) The law by which the powers of the master to bind ship and cargo by a 
bottomry bond are to be determined, is, in the absence of express evidence of con- 
trary intention, the law of the ship's flag. See Article 7. 

(A) The Hamburg (1864), 2 Moore, P. C, N. S. 289 ; ITie Kamak (1869), L. R. 
2 P. C. 505 ; The Onward (1873), L. R. 4 A. A E. 38, at p. 58 ; 77ut Oratitudme 
(1801), 3 C. Rob. 240 ; The Faithful (1862), 31 L. J. Adm. 81 ; Wallace v. 
Fielden (1851), 7 Moore P. C. 398. When the master has bound the cargo 
without authority, the cargo owner can recover from the shipowner any sums he 
has had to pay to obtain the cargo, on an implied contract of indemnity : Benson 
V. Duncan (1849), 3 Ex. 644, and see Article 97. 

(0 The Onward, «.». ; 27ie Bonaparte (1853), 8 Moore P. C. 459 ; The Ram" 
burgh, t».a.; ITie Olivier (1862), Lush. 484; The Xw^w (1868), 2 L. R. Adm. 
254 ; ne Panama (1870), 3 L. R. P. C. 199. 

(m) As to what is a proper communication : see Kleinwort ▼. Cassa Marittima 
of Genoa (1877), L. R. 2 App. C. 156 ; 2%e Onward, «.«. ; The Bonaparte, «.«., and 
Article 98. 

(n) The Bonaparte, vide supra. 

(o) The Indomitable (1859), Swabey, 446 ; Stainbanh v. Shepard (1853), 
13 C. B. 418 ; The Reinrich Bjom (1885), 10 P. D. 44 (C.A.). Nothing can be 
hypothecated, except something which is in danger of perishing by maritime risk 
during the time the bond is running. Therefore, cargo not yet shipped cannot be 
pledg^. The Jonathan Goodhue (1858), Swabey, 355. Nor can cargo which 
having been shipped in another ship has been burnt : The Sultan (1859), Swabey, 
504. If part of the cargo is lost on the voyage, the owners of the cargo will be 
treed from a proportionate part of the sum secured by the bond : The Sultan, 
vide supra. Freight to be earned on a subsequent voyage is not the subject of 
bottomry : The Staffordshire (1872), L. R. 4 P. C. 194. 

(p) Busk V. Fearon (1803), 4 East, S19; The Reinrich Bjom, vide supra. The fact 
that bills are given as a collateral security does not necessarily invalidate the 
bond : ITie Onward, vide supra ; The Staffordshire, vide supra. 
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Com, — ^A., owner of the ship i?., lyinoc at X., gave B. the following 
document : ** In consideration of N. advancing me, A., £600 for necessaries 
supplied to the ship H, B., I undertake to return them the whole amount 
80 advanced me with interest and charges on the return of the B, from 
her present voyage. B. is also authorised to cover the said amount ad- 
vanced me hy insurance on ship out and home at my cost.** Held, that 
this was not a hottomry bond, as there was no maritime risk, but an 
alternative security for the lender, viz., either the personal liability of A. 
if the ship returned, or the policy of insurance if she was lost (q). 



Article 106. — Ccmditums justifying Bottomry. 

Whether there is necessity for raismg money on the cargo 
by bottomry must depend on whether any arrangement 
more beneficial to the cargo than by raising money on it to 
enable the voyage to be prosecuted, can be made (r). The 
foundation of the master's authority to bind the cargo is 
the prospect that such a course will be the one most bene- 
ficial to the cargo owner («). Thus if the master could 
obtain money on his personal credit, or that of the ship- 
owner (<), or if there is an agent of the shipowner within 
reach, whom he has not consulted (u), his authority to bind 
the cargo by bottomry will not arise. The question will not 
only be, was there a necessity for bottomry at all, but 
was there a necessity for a bond for that amount ; and it 
will not avail the bondholder to say he made reasonable 
inquiries if the amount expended is in fact unnecessary and 
unreasonable {x). 

(^) The Hemrich Bjom, vide supra, 

(r) The Kamak (1869), L. R. 2 P. C/505. The money may be raised to free 
the cargo from arrest for salvage : The 8tUtan (1859), Swabey, 504. 

(s) The Onioardy L. R. 4 A. & E. 38. 

It) Soares y. Bahn (1838), 3 Moore, P. C. 1 ; ffeathom v. Darling (1836), 
1 Moore P. C. 5. The fact that money was advanced before the bond was given is 
immaterial if the money was advanced in view of a bond being given : The Laurel 
(1863), B. & L. 191. 

(m) LyaU v. Hicks (1860). 27 Beav. 616 ; The Faithful (1862), 31 L. J. Adm. 
81. But an advance by agents of the shipowner on bottomry is not invalid, if 
they refused to advance on his personal credit, and gave the master a chance of 
getting money elsewhere : The Hero (1817), 2 Dod. at p. 144 ; IKe Stafford- 
shire (1872), L. R. 4 P. C. at p. 203. 

(«) The Fontida (1884), L. R. 9 P. D. 177. As to various items for which 
bottomry may be justified: see The Glenmanna (I860), Lush, 115; The Edmond 
(1861), Lush, 211. 
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Where communication with the cargo owner is reasonably 
practicable, the master mast lay the facts before him, and 
ask his instructions as to bottomry before acting. It is not 
sufficient merely to state the injuries to the ship, and the 
need of repairs or other steps in the interests of the cargo, 
without a statement of the necessity of raising money by 
bottomry (y). If the cargo owners ask for further infor- 
mation the master has no right to act until he has supplied 
such farther information, if such further information should 
have been supplied at first {z). 



Article 107. — Jettison. 



The captain's authority to jettison goods properly stowed 
arises in cases of necessity (a), i.e, where a prudent man in 
the interests of the adyenture would take such a course Q)). 

Where such necessity arises the captain in making the 
jettison acts as agent of the cargo owner Q>) ; if no such 
necessity exists, or if the goods jettisoned were improperly 
stowed, e,g, on deck, and the jettison is therefore improper, 
the captain acts only as the agent of the shipowner, who is 
liable for his acts {c) unless protected by exceptions {d). 



Article 108. — General Average. 



All loss which arises in consequence of extraordinary 
sacrifices made or expenses incurred for the preservation of 



(y) Wallace v. Belden (1851), 7 Moore, P. C. 398 ; The Ontcardj vide supra, 

\x) Kleinwort v. Cassa MaHUima (1877), L. R. 2 App. C. 156. 

(a) It is almost impossible that the question of communicating with the- 
cargo owner should arise, except perhaps in a case of stranding. 

(6) Burton y. Englieh (1883), 12 Q. B. D. 218, at pp. 220, 223; and see 
Article 97. 

(c) Newall v. Royal Exchange Steamship Co. (1885), 33 W. R. 342, 868; now 
under appeal to H. L. 

(d) E,g,, "at merchant's risk": Burton v. English, vide supra, and perhapa 
** negligence of master in nayigating, &c." See Articles 90, 110. 
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the ship and cargo comes within general average, and must 
be borne proportionally by all who are interested {e). 

To give rise to a claim for general average contri- 
bution (/) : 

1. There must be a common danger {g). 

2. There must be a necessity for a sacrifice (/). 

3. The sacrifice must be voluntary (A). 

4. It must be a real sacrifice, and not a mere destruction 
and casting off of that which had become already lost (A), 
and consequently of no value. 

5. There must be a saving of the imperilled property 
through the sacrifice (/). 

6. The common danger must not arise through the de- 
fault of the interest claiming a general average contribu- 
tion (/). 

Note, — Except in the case of express clauses, such as *' the 
master, owner or agents of the vessel shall not be responsible 
either as carriers, or ob contributors to general average for any 
loss or injury to the said goods, arising from any of the causes 
above-mentioned," which is so unreasonable as to require a very 
prominent place in the bill of lading to make it binding on the 
shipper (i), the bill of lading does not affect general average. 
The office of the bill of lading is to provide for the rights and 
liabilities of the parties in reference to the contract to carry, 
and it is not concerned with liabilities to contribution in general 
average where a loss has been occasioned by a sacrifice properly 
made for the general benefit (ib). 

The clause ** not to be liable for anv damage capable of being 
covered by insiurance " does not free the shipowner from liability 
to general average contributions " (A;). 



(e) Per Laurence, J., in Birkley v. Presgrave (1801), 1 Eait, 220, at p. 228 ; 
see also |70r Brett, M.R., in Svendsm y. Wallace (1884\ 13 Q. B. D. at p. 73. Aa 
to the etymology and history of the word ** average y* see Murray's Dictionary, 
sub voce. The subject of general average is so entirely in the hands of average 
adjusters, and so ably dealt with in the works of Mr. Lowndes and Mr. Manley 
Hopkins, that 1 have not thought it necessary to treat it in any length or detail. 

(/) Pirie V. Middle Dock Co, (1881), 44 L. T. 426. 

(^) See Walthew v. Mavrojani (1870), L. R. 5 Ex. 116. 

(A) Shepherd v. Kottgen (1877), L. R. 2 C. P. D. 585. 

(0 Crooks V. Alkm (1879), L. R. 5 Q. B. D. 38. 

Ik) Per Lush, J., in Schmidt v. JRoyal MaU S,S, Co, (1876), 45 L. J. Q. B., 646. 
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Article 109. — dosses of General Average Loss. 

The foUowiDg sacrifices or expenses may give rise to a 
claim for a general average contribution. 

I. Sacrifices — 1. Of cargo. 

(a.) By jettison. 

(b.) By fire, directly or indirectly. 

(<?.) By sale. 

2. Of ship or tackle. 

3. Of freight 

II. Expenditure on ship in replacing a general average 

loss, or in a port of refuge. 



Article 110. — Jettison of Cargo. 

Where cargo stowed in a proper part of the ship 
is properly jettisoned for the common good its owner is 
entitled to a general average contribution from the other 
interests in the adventure ; i.e.^ the ship, the freight, and the 
rest of the cargo (i). 

Cargo stowed on deck (which is not a usual or proper 
place of stowage), if jettisoned, does not give rise to a general 
average contribution from the other interests in the adven- 
ture, unless it is so stowed in pursuance of a recognised 
custom of the trade or port (k). 

If the cargo is shipped on deck by agreement of the 
shipowner, and in the absence of a custom so to load, the 
owner of such cargo, if jettisoned, has no right to a general 
average contribution either against other cargo owners, or 
against the shipowner and person entitled to the freight, if 
there are other cargo owners (Z); such a jettison may give rise 

(t) See Articles 90, 108, supra : as to the amoant of the contribation, see 
Fletcher r. Alexander (1868), L. R. 3 C. P. 375. 

(A) Wright v. Manoood (1881), L. R. 7 Q. B. D. 62, at p. 67. Such a custom 
was proved in Bvrton v. English (1883), 12 Q. B. D. 218 (C.A.), and in Chuld 
y. Oliver (1837), 4 Bing. N. C. 134 : it also exists in the coasting trade ; it was 
not proved in NeuHill v. Exchange Shipping Co. (1885), 33 W. R. 342, 868. 

(/) Wright V. Marwood^ vide supra ; not so. if there is a custom so to load : 
Gould V. Oliver, vide supra. 



Digitized by 



Google 



190 GENEBAL 

to such a contribution from the ship and freight, if there are 
no other cargo owners (m), even though such cargo according 
to the charter is to be carried " at merchant's risk " (»). 

The clause " at merchant's risk " covers liability for im- 
proper jettison, resulting from acts of the crew done as the 
servants of the shipowner; but not for a proper jettison, 
which is made by the captain as agent of the cargo owner (n). 
If the goods are stowed on deck without the merchant's con- 
sent, or a binding custom so to stow, and are then jettisoned, 
the shipowner will be liable for such jettison as a breach 
of his contract to carry safely (o). 

CcLse 1. — F. shipped in A.'8 ship, twenty-six pieces of timber. There was 
a custom in the timber trade to carry lumber on deck. F.*s goods were 
placed on deck, and were properly jettisoned. EM, that F. was entitled 
to a general average contribution from ship and freight : SembUy also from 
cargo (p). 

Case 2.— C. F. shipped in A.'s ship a full cargo of timber, under a charter, 
whereby 0. F. was to provide '* a full cargo of timber, including a deck 
load." Od the voyage the timber on deck was properly jettisoned. HM, 
0. F. was entitled to recover a contribution to his loss from A. (a). 

Com 3. — F. shipped cattle on A.'s ship, agreeing they should be carried 
on deck ; there were other owners of cargo. On the voyage the cattle were 
properly jettisoned. Hdd^ that F. was not entitled to a general average 
contribution either against A. or against the other cargo owners (r). 

Case 4. — F. shipped timber on A.'s ship, which was not a general ship, 
under a charter " the steamer shall be provided with a dedk-load if required 
at full freight, but at merchant's risk.** There was a custom to carry such 
timber on deck : on the voyage the deck timber was properly jettisoned. 
Edd^ that F. was entitled to a general average contribution from A. (a). 

Case 5. — GottoD was shipped by F., under bills of lading, excepting 
''jettison " and *' stranding." Some of the cotton was stowed on dedc ; the 
ship stranded, and the deck cotton was properly jettisoned. An attempt 
to prove a custom to stow on deck failed. Edd, that the cargo-owner was 
entitled to recover the full value of the cotton from the shipowner (t). 



(m) Johnam ▼. Chapman (1865), 19 C. B., N. S. 563 ; discnued in Wright ▼. 
Marwood (1881), 7 Q. B. D. at p. 69. 

(n) Burton y. English, vide supra ; and see Articles 95, 107. 

(o) Newdl V. Rotfal Exchange Steamship Co. (1885), 33 W. R. 868 ; see also per 
Lush, L. J., in Schmidt v. Royal Mail Co. (1876), 45 L. J., Q. B. 646, at p. 648. 

(p) Gould V. Oliver (1837), 4 Bing. N. C. 134. 

Iq) Johnson r. Chapmvn (1865), 19 C. B., N. S. 563. 

(r) Wright v. Marwood (1881), L. R. 7 Q. B. D. 62. 

(*) Burton ▼. English (1883), 12 Q. B. D. 218. 

It) NewaU ▼. Royai Exchange Steamship Co. (1885), 33 W. R. 868 : now under 
appeal to the H. L. 
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Article 111. — Cargo damaged by Fire, directly or indirectly. 

Damage to the cargo by pouring water on it, or by 
scuttling the ship, to extinguish fire, or by burning it instead 
of fuel for the engines to avert the loss of ship and cargo (t^), 
gives rise to a claim for general average contribution by the 
owner of the cargo destroyed or damaged (x). 

Case. — F. had shipped wire on board the 8. to he carried to Z. The S. 
arrived, and proceeded, to discharge her cargo ; about 100 tons remained 
on board, including the plaintiff's wire, when a fire broke out, which was 
extinguished by pouring water into the hold, whereby the wire was 
damaged. Held^ that F. was entitled to a general average contribution 
from the owner of the 8. (x). 



Article 112.— Sale of Cargo. 

Sale of part of the cargo to furnish money for repairs to 
enable the ship to prosecute the voyage (z\ or to release the 
master from arrest that he may prosecute the voyage (a), will 
only give rise to a claim for general average against the rest 
of the cargo, if such cargo can be carried on in no other way, 
and it is more beneficial to the cargo to be carried on than 
to stay where it is {z) : another kind of sale will only give 
rise to a personal claim against the shipowner (b). 



Article 113.— Sacrifice of Ship or TacTde. 

Sacrifice of ship or tackle necessary for the safety of the 
whole adventure, and not incurred in carrying out the ship- 

(u) Sembh, that if the ship was insufficiently supplied with fuel at starting, 
the owner of tho cargo burnt will be entitled to recover its full value from the 
shipowner, while in consequence other owners of cargo will not be liable to con- 
tribute to general average ; Bobinson v. Price (1876), L. R, 2 Q. B. D. 91, 295. 

(ar) Whitecross Wire Co. ▼. Savill (1882), L. R. 8 Q. B. D. 653; in which the 
Court of Appeal for the first time decided this question, which they had left un- 
decided in Stetoart v. West India 88. Co. (1873X L. R. 8 Q. B. 362. See also 
AcJiard v. Ring (1874), 31 L. T. 647. An exception "fire on board " m the bill 
of lading will not relieve the owner for liability for general average contribution 
to the owner of goods damaged by water used in extinguishing such fire : Schmidt 
r. Eoyal Mail 88. Co. (1876), 45 L. J. Q. B. 646. 

(«) HaUett V. Wigram (1850), 9 C. B. 580. 

(a) Dobson r. Wilson (1813), 3 Camp. 480. 

(6) Hopper v. Bumess (1876), L. R. 1 C. P. D. 137 ; in which the payment of 
freight on cargo thus sold is discussed ; and see Article 104, on master's power of 
raising money on cargo. 
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owner's original contract, will give rise to a general average 

contribution (<?), unlcj^s — 

(a.) The thing sacrificed was at the time in such a con- 
dition that it would have been certainly lost, even 
if the rest of the adventore was saved, as when a 
mast is cut away, which is either certain to go 
overboard, or has already gone overboard and is 
hanging as a wreck (d). — Or : — 
(i.) The sacrifice was rendered necessary by the original 
default of the shipowner, as in providing a ship 
insufficiently equipped (e), in which case he must 
bear all the loss. 

0(186 1. — A ship sailed well equipped, having a donkey engine, and a 
sufiicieut supply of coal for all purposes other than pumping purposes ; she 
met with heavy weather and leaked considerahly ; the donkey engine was 
used to pump, and it was only hy this steam pumping that the leak was 
kept under ; the coal ran short ; and some of the spare spars and cargo 
were used for fuel. Edd, that the sacrifice of the spars and cargo was a 
general average loss (/). 

Case 2. — A seaworthy ship, fitted with a donkey engine and a sufficient 
supply of coal for ordinary purposes, sailed on a yo)ra^e. She met bad 
weather, and made some water, but not enough lo create any risk, while 
the engines worked ; the coal got low, and spare spars and wood were 
burnt with it to economize it ; but some coal was obtained from a passing 
vessel ; at the end of the voyaiie the engine broke down from overwork. 
Hddf by all the CJourt, that the injury to the engine, and the second 
supply of coal did not give rise to general average contribution ; the Court 
were equally divided as to whether the burnt spars and wood were a general 
average loss (^). 

Case 3. — A sailing ship, with auxiliary screw, was damaged by perils of 
the sea, so that practically she had lost all power of sailing ; instead of re- 
pairing her sailing gear she proceeded with her voyaoe under steam alone, 
at a very heavy expenditure in coals. Held, that such expenditure did not 
give rise to a general average contribution (h). 

Case 4. — A ship met with a storm whicn caused part of the rigging to 
give way; the mainmast in consequence began to lurch, and was cut away 
by the captain's orders ; if it had not been cut away, it would have gone 
overboard very shortly, at great risk to the ship. Held, that the cutting 
away of the mast, then practically worthless, did not give rise to a claim 
for general average contribution (t). 

(c) Birkley v. Presgrave (1801), 1 East, 220 ; Price v. Noble (1811), 4 Taunt. 
123 ; Wilson ▼. Bank of Victoria (1867), L. R. 2 Q. B. 203. 

(<f) Shepherd v. Kottgen (1877), L. K. 2 C. P. D. 685. See Corry v. Coulthard 
(1877), 2 C. P. D. at pp. 583, 584. 

(tf) See Robinson v. Price (1877), L. R. 2 Q. B. D. 91, at p. 95; WUaon ▼. 
Bank of Victoria (1867), L. R. 2 Q. B. 203. 

(/) Bobinson v. Price, vide supra^ and at p. 295. 

M Harrison v. Bank of Australasia (1872), L. R. 7 Ex. 39. 

(A) Wilson V. Bank of Victoria, vide supra, 

(0 Shepherd Y. Kottgen (1877), L. R. 2 C. P. D. 585. 
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Article 114. — Sacrifice of Freight. 

Sacrifice of freight by the shipowner, by an act whereby 
the cargo is preserved, gives rise to a general average con- 
tribation against the cargo (ft). 

Case, — ^F. shipped coal on A.'s ship to be carried to Z. ; on the voyage 
the coal took fire by spontaneous combustion ; the ship and cargo were in 
immediate danger of total destruction by fire; but by jettison of cargo, 
and pouring water on it, and discharging it at Y^ the ship and a large 
portion of the cargo were saved from destruction. It was found impossible 
to carry the cargo to its destination, and it was accordingly sold at Y. By 
reason of such measures, the ship was prevented from earning her freight 
by delivery at Z. Edd^ that tlie shipowner was entitled to a general 
average contribution from the cargo on account of the freight thus lost. 



Article 115.— Extraordinary Expenditure by Shipoumer. 

Extraordinary expenditure voluntarily incurred, or extra- 
ordinary loss of time and labour voluntarily accepted, may 
also give rise to a general average contribution, provided 
that in each case the sacrifice is made for the common safety 
in a time of danger (Z). 

Such general average contribution must cover not only 
the voluntary sacrifice, but also expenses directly caused by, 
or in consequence o^ a voluntary sacrifice (Z). 

Thus when the cargo has been placed in safety, it will 
not be liable to contribute to expenses afterwards incurred 
by the shipowner for the purposes of earning his freight, as 
in getting off a stranded vessel (m), or making arrangements 
for the further carrying of the cargo in his own vessel, under 
circumstances when the cargo might have stayed where it 
was, or have been carried on by other vessels, with equal 



(k) Pirie ▼. Middle Dock Co, (1881), 44 L. T. 426. It was also held that the 
cargo was not entitled to general average contribution from the ship : (1) because 
the loss arose from vice in the cargo ; (2) because there was really no loss, the 
cargo selling for more at T. than it would have realized after paying freight 
atZ. 

(0 Per Bowen, L.J., Svendsen v. Wallace (1884), L. R. 13 Q. B. D. at pp. 84, 85. 
See also per Lawrence, J., in Birtdey v. Presgrave (1801), 1 East, 220. 

(m) Waithm v. ifaoro/am* (1870), L. R. 5 Ex. 116; Job v. Zan^ton (1856), 
6 E. & B. 779. 
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adyantage (n). But ezpenfles incurred by the shipowner or 
his agents, as agents of the cargo owner or in the sole 
interests of the cargo, in forwarding or preserving the cargo 
must be borne by the cargo (o). 



Article 116. — Expenses in Port ofBefuge. 

Where a ship on her voyage puts into a port of refuge to 
repair a general average sacrifice, such as cutting away a 
mast, the expenses of repairing the sacrifice, of warehousing 
and reloading goods necessarily unloaded for the purpose of 
repairing the injury, and expenses incurred for pilotage with 
other charges on the vessel on leaving port, are also the 
subject of general average {p). 

Where a ship on her voyage, in consequence of damage 
not the subject of a general average contribution, such as 
springing a leak, puts into a port of refuge, and, in order to 
repair the ship, the cargo is necessarily landed, the expenses 
of reloading the C6trgo to enable the ship to prosecute her 
voyage are not the subject of a general average contribution 
from the cargo {q). 

8emble, that in principle, the expenses of unloading the 
cargo will or will not be the subject of general average 
according as the cargo is not or is safe in the ship without 
removal (r). 

SembUy that the expenses of warehousing the cargo are to 
be borne by the cargo (j). 



(n) Schwter ▼. Fletcher (1878), L. R. 3 Q. B. D. 418. 

(o) See per M. Smith, J., and Haimen, J., in WoUthew v. Mavrojani, v,s. at pp. 
125, 126. M. Smith, J., suggests the case of " perishable goods landed on a desert 
island in a distant and unfrequented part of the world." Semble, that this is not 
general average ; but that the original adventure being at an end, the cargo-owner 
must bear the whole expense : see Cargo ex Argos (1872), L. R. 5 P. C. 134. 

(p) Atwood V. Sellar (1880), L. R. 5 Q. B. D. 286. See also Phmmer v. W3d- 
man (1815), 3 M. & S. 482, as explained in Svetidseny, Wallace (1885), 13 Q. B. D. 
at p. 91 ; ffallett v. Wigram (1850), 9 C. B. 580. 

(q) Svendsen ▼. WcUlace (1885), L. R. 10 App. C. 404; 13 Q. B. D. 69. See 
also Poioery. Whitmore (1815), 4 M. & S. 141 ; ffallett v. Wigram, v.s, : Walthew 
T. Mavrcjani (1870), L. R. 5 Ex. 116. 

(r) In practice they are charged as general average ; but see Brett, M.R., 13 
Q. B. D. at p. 76, Bowen, L.J., 13 Q. B. D. at p. 88; Lord Blackburn, 10 App. C. 
at p. 414. ^^ 
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Sernhhy that pilotage expenses and port dues out are not 
the subject of general average («). 

The expenses of unloading and reloading cargo at a port 
of refuge may be a general average charge on freight, to 
earn which they are incurred (t). 

Note. — The distinction in fact between Atwood v, Sellar («) 
and Svendaen v. Wallace (r), is that in the first case the ship put 
into port to repair a genersd average sacrificQ ; in the second to 
repair a particular average loss, or one liable to be borne by the 
ship alone (w); though such putting into port is probably a 
general average sacrifice in itself. The difference in principle is 
not clear, and seems to be rather a question of the continuity of 
the transaction, unloading the cargo not being a necessary con- 
sequence of putting into port, which was the general average 
sacrifice in Svendsen v. Wallace ; though it is of the voluntary 
sacrifice of the ship, which was the general average act in 
Atwood V. Sellar. But it is impossible to feel that the present 
position of Atwood v. Sellar is satisfactory as an authority. Da 
Costa V. Newnham (x) must be taken as overruled : and Moran 
V. Jones (y) as either overruled or limited to its own very special 
facts (z). 



Article 117. — Master's duty to collect Oenerdl Average 
ContrHnUion. 

Where a general average loss has occurred on a voyage, 
the shipowner or master has the right to retain the cargo 
until he is paid or tendered the amount due on it for general 
average (a) : he is under a duty to persons entitled to a 
general average contribution from the cargo so to do, and is 
liable to an action if he omits to do so (b). 



(s) So per majority of C. A. in Svendaen v, Wallace^ vide supra. 
(0 ffaU r. Jaruen (1855), 4 E. & B. 500. 
(tt) See note (p) anUy p. 194. 

it?) See note (q) ante, p. 194. 
to) Jachonv. Charnock (1800), 8 T. R. 509 ; Hallett ▼. Wigram (1850), 9 C. B. 
580. 

(x) (1788), 2 T. R. 407. See Brett, M.R., 13 Q. B. D. 80 ; Bowen, L.J., p. 90. 

(v) (1857), 7 £. & B. 523. See per Brett, M.B., at p. 80 ; Bowen, L.J., at 
p. 9 /J. 

(z) The present practice of English average adj asters, will be found in the 
Resolutions of July 9, 1885, sft out in Appendix IV. 

(a) See per Lord Esher and Lindley, L.J., in Huth v. Lamport (1886), 16 Q. B. D. 
735 ; 8immcynd$ v. White (1824), 2 B. & C. 805, at p. 811. 

(6) Crooka r. Allan (1879), L. R. 5 Q. B. D. 38 ; Hallett v. BausfieU (1811), 

o 2 
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It is also the duty of the master to furnish to all cargo- 
owners all the accounts and particulars necessary for adjust- 
ing general average (c). If he omits to do so, the cargo- 
owner who fails to tender a sufficient sum in consequence of 
such omission, is not liable for such failure (d). 

If he does furnish such particulars, the cargo-owner must 
either pay the sum demanded, or tender the right sum, at 
his peril {d). 

If, as in practice, the master demands a particular se- 
curity (e) for the payment by the cargo owner of the amount 
found on adjustment to be due, such security must be a 
reasonable one (/). 

Cctse, — A., shipowners, had a lien on cargo in their ship, for general 
average. They required the cargo owner to make a deposit of 10 per cent, 
on the value of the goods in the name of A., or B., his average adjuster, or 
A. and B. : and to execute a bond, the " Liverpool Bond," providing that 
such deposit should be a security for general average, and that the persons 
in whose name it stood might pay out from time to time such sums as 
they thought right to A. or his master on account of their disbursements. 
" All questions of general average to be adjusted by B., with appeal to 
arbitrators whose decision was final." Eeldy that such a requirement was 
unreasonable, and its continued demand released the cargo owner from the 
necessity of tendering (/). 



Article 118. — Who can me for General Average 
Contribution, 

L The shipowner, or the charterer, if the charter amounts 
to a demise : they have also a possessory lien on the cargo 
for the general average contribution due from it {g). 



18 Ves. 187, does not seem to have been cited, and is now of doubtful authority. 
Some bills of lading exempt the master from this duty, eg., " shipowner not to be 
bound to exercise his lien on cargo for general average contribution." The master 
is under no duty to persons entitled to salvage from the cargo to detain it, until he 
obtains a bond from the cargo owners to pay such salvage : The Raitby (1885), 
L. R. 10 P. D. 114, and Article 121. 

(c) Huth V. Lamport, vide supra, and see The Norway (1864), B. & L. at p. 397. 

(d) See j?<?r Lord Esher and Lindley, L.J., in Huih v. Lamport (1886), 16 Q. B. D. 
735 ; Simmonds v. White (1824), 2 B. & C. 811. 

(«) Semble, that if the master obtains from the cargo owners the form of secu- 
rity usual at the port of discharge, he will be protected : Simmonds v. White 
(1824), 2 B. & C. 805 ; The Rai^y (1885), 10 P. D. 114. 

(/) Hath V. Lamport (1886), 16 Q. B. D. 735. The clause in some bills of 
lading, ** In case of average, a deposit sufficient to cover the estimated contribu- 
tion to be paid at port of discharge if so required by the master," seems both un- 
necessary and unworkable. The master has his lien without it, and the method of 
*' estimating," which is the difficulty, is not provided for. 

(^r) See Articles 117, 149. 
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II. The cargo owner, who can sue another cargo owner (A), 
the shipowner, or the person entitled to the freight, for 
general average contributions due from them. He has not 
after adjustment a maritime lien on the ship for the contri- 
bution due from it, nor will such a personal debt support a 
bottomry bond on the ship given in a subsequent voyage (i). 

III. The person entitled to the freight, for contributions 
due from the other interests in the adventure (/). 



Article 119. — Who is liable for General Average 
Contribution, 

There are liable for general average contributions : — 

I. The shipowner, for those due from the ship, (unless she 

is under a charter amounting to a demise, in which case the 

charterer is liable), and from the chartered freight, 
n. The charterer for those due from the ship, if the 

charter amounts to a demise, and from freights payable to 

him. 

III. The cargo owner. 

IV. A consignee of cargo who has taken delivery of the 
goods under a bill of lading is not liable for general average, 
unless 

(a.) he is the owner of the goods ; 
or (i.) the bill of lading under which he takes the goods 

stipulates that he shall pay average ; 
or (c.) he has notice from the master of his lien for 

average, and after that takes the goods (i). 



Article 120. — General Average Contribution^ how adjusted. 

In the absence of special agreement (Z), the amount to be 
contributed in general average is adjusted when the voyage 

(A) Ddbson r. Wilson (1813), 3 Camp. 479. 

(•) Th« North Star (1860), Lush. 45 : qwBrey whether a lien for general average 
bj foreign law will support a bond. 

(;•) Pirie r. Middle Dock Co. (1881), 44 L. T. 426. 

Ik) Scaife ▼. Tobin (1832), 3 B. & Ad. 523. He would not be liable if he 
merely had notice that the goods were liable for general average, but not that 
the master claimed a lien : {same case). 

(/) E.g. "Average, if any, to be adjusted according to British custom," which 
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is terminated by the delivery of the goods or otherwise, and 
according to the law of that place (m). The fact that the 
voyage has been temporarily suspended, while the ship is 
repaired at a port of refuge, does not justify an average 
adjustment at such port (n). 



Article 121. — Salvage. 

If cargo is saved from loss or damage on a voyage by 
persons other than those who have undertaken to carry it, 
the salvors are entitled to remuneration for their services, 
known as salvage. 

No salvage is payable by cargo owners unless some cargo 
is saved, and it is payable proportionately to the cargo 
saved (o). Ship and cargo must each pay its own share of 
salvage; neither can be made liable for salvage due from 
the other without an express agreement to pay it (p) ; but 
either or both, if saved, may be liable to pay salvage for 
life saved, though if life is saved but not cargo, the cargo 
owner will not be liable to pay life salvage (;). 

The authority of the master to bind the cargo to pay 
salvage is derived from necessity and benefit to the cargo (r). 
It is no part of the duty of the master of the salved ship to 
protect the salvors by obtaining a bond fix)m the cai^o- 
owners for their proportion of any salvage that may be due, 
before allowing the cargo owners to take away their 
goods («). 

makes the custom of English arerage adjusters, thoagh contrary to the law, part 
of the contract, Stewart v. West India Co. (1873), L. R. 8 Q. B. 362. A very usual 
clause is, ** Average to be adjunted according to York-Antwerp rules," referring 
to a code of rules settled and adopted by a series of International conferences, in- 
iucluding one at York in 1864, and one at Antwerp in 1877. See Appendix IV. 

(to) Simmonds v. White (1824), 2 B. & C. 805 ; Balglish v. Davidson (1824), 
5 D. & R. 6. 

(n) Hill V. Wilson (1879), L. R. 4 C. P. D. 329 ; see also Fletcher v. Alexander 
(1868), L. R. 3 C. P. 375 ; Mavro v. Ocean Insurance Co. (1875), L. R. 10 C. P. 
41. 

(o) The Longford (1881), L. R. 6 P. D. 60. 

(p) The Fyrennee (1863), B. & L. 189 ; The Fai^ (1885), L. R. 10 P. D. 114. 

((/) The Fenpor (1883), L. R. 8 P. D. Il5 ; Cargo ex Sarpedon (1877), L. B. 
3 P. D. 28 ; The FusUier (1865), 3 Moore P. C, N. S. 51. 

(r) The Renpor (1883), L. R. 8 P. D. at p. 118. 

(s) The Eaisby, vide supra. 
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Where, however, the shipowners have paid, or made them- 
selves personally liable to pay, a sum of money for the 
preservation of ship and cargo, if such payment was justi- 
fiable, and did not result from the fault of the shipowners (t), 
they will have a lien on the cargo for the sum that they have 
justifiably paid (u) ; though the feet that they have bondfde 
and reasonably paid a certain sum, is not conclusive that 
that sum is the basis on which the liability of the cargo- 
owners is to be reckoned (x). 

The charterer of a vessel which renders salvage services 
is not entitled, in the absence of special clauses, to salvage 
for those services (z) unless the charter amounts to a demise, 
so that at the time of the salvage he is in possession of the 
vessel (a). 

Case — ^The R., owned by A., rendered salvage services to the 8., owned 
hj K., and chartered to A., the charter not amounting to a demise, EM, 
that A. was entitled to salvage from the 8. (z). 



Article 122. — Collision. 



The cargo laden on board a vessel at the time of collision 
cannot be sued in the Admiralty Court for the damcige {b\ 
even though it belongs to the owner of the ship, or to the 
charterer under a charter amonnting to a demise (<?). 

The owner of cargo on board a ship sued for collision can 
only be compelled to pay into court the amount of freight 
due from him to the shipowner (d). 

The owner of cargo lost by a collision may, if both ships 



s 



(0 The Ettrick (1881), L. R. 6 P. D. 127. 

(«) Briggs v. Merchant Traders* Co. (1849), 13 Q. B. 167 ; Cox ▼. May (1815), 
4 M. & S. 152. 

(a?) Anderson, Tritton, ^ Co. v. Ocean 88. Co. (1884), L. R. 10 App. C. 107. 

{z) The Collier (1866), L. R. 1 A. & E. 83 ; The Waterloo (1820), 2 Dods. 433 ; 
The Alfen (1857), Swabey, 189. The charterer may have a claim against the 
owner for delay or deviation in rendering the salvage ; The Alfen^ vide supra. 

(a) The Maria Jane, 14 Jur. 857 (1850); The 8oout (1872), L. R. 3 
A. & E. 512, and Article 2. 

(b) The Victor (1860), Lush. 72 ; The Leo (1862), Lush. 444. 

(c) If it were a demise, the charterer would be liable for collision caused by 
negligence of the chartered ship : Fenton v. Ihtblin 88. Co. (1838), 8 A. & E. 835. 

Id) The Leo, vide supra ; The Flora (1866), L. R. 1 A. & E. 45. 
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are at fatdt, reoorer half his loss against each ship {e) ; if the 
other ship is alone in fault he may either recover the whole 
loss against her, or he may recover it from the carrying ship, 
unless prevented by exceptions in the contract of affreight- 
ment (/) ; if the carrying ship is alone at fault, he may 
recover the whole loss from her unless prevented by excep- 
tions in the contract of affreightment 



(tf) The Milan (1861), Lash. 388, which it doabtfallj consistent with Thorogood 
T. Bryan (1849), 8 C. B. 115, as to the authority of which, see The Semma(1886), 
L. R. 11 P. D. 31. 

(/) See Woodley r. Michel (1883), L. B. 11 Q. B. D. 47 ; The Xantho (1886), 
(C. A.), not yet reported, except in 2 Times, L. R. 704. 
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SECTION VIII. 

Performance of Contract: Unloadino. 

Article 123, — Unloading wnder a ChaHer. 

At the port of discharge, the duty of providing and making 
proper use of sufficient means for the discharge of cargo lies 
in general upon the charterer (a). 
This duty must be fulfilled when — 
(1.) The ship is at the place where the carrying voyage 
is to end (a). (Articles 34-37, 39.) 
Neither the master nor any agent of the shipowner is 
entitled to demand of the consignee before the ship's arrival, 
whether he will receive the goods consigned to him. A 
refusal to perform the contract made before the ship's arrival 
is not necessarily a breach of the contract, unless it is 
accepted as such by the shipowner, or is still unretracted at 
the time of the ship's arrival, in which case it is a continuous 
refusal amounting to a breach of the contract (&). 
(2.) When she is ready to discharge (a). 
(3.) Notice to the charterer of the above facts is not 
necessary, but when they are fulfilled the lay- 
days allowed for discharging begin. (Article 124.) 



Article 124.* — Notice ofreadinas to discha/rge, not reqmred. 

In the absence of special contract or custom, the ship- 
owner is not bound to give notice of his readiness to unload 



(a) Per Lord Selborne in PostUthwiite v. Freeland (1880), L. R. 5 App. C. 
at p. 608 ; per Lord Esher in Nelson ▼. Dahl (1879), L. R. 12 Oh. D. at p. 583. 

(6) Ripley ▼. Maclwre (1849), 4 Ex. 345, as modified and explained by Hochster 
T. De la Tbwr (1853), 2 E. & B. 678 ; Frost v. Knight (1872), L. R. 5 Ex. 322 ; 
which cases are discussed in Johnstone ▼. Milling (1886), 54 L. T. 629 (C.A.). 
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202 UNLOADING. 

either to the charterer or to shippers or consignees under 
bills of lading {d). 

K, however, the shipowner's wrongfiil act or omission has 
prevented the charterer and consignee firom learning by 
reasonable diligence of the ship's readiness to unload, they 
will to that extent be discharged (e). 

Com 1. — A ship carried goods under a bill of lading, " to be taken out 
in fourteen days after arrival, or to pay IDs. a day demurrage." The ship 
was ready to deliver on October 3, but the goods were not landed till 
October 29. The consij^ees pleaded: — (1) no notice of arrival; hdd, 
unnecessary (/) : (2) that the ship was wrongly entered in the custom- 
house as Die Treue instead of The Treue, UeTdy that an entry by the ship- 
owner BO inaccurate as to mislead a i)enK)n using reasonable diligence, would 
have relieved the consignee from liability for demurrage ; but that it was 
not proved here that reasonable diligence had been used, and that therefore 
the consignees were liable {g). 

Caw 2. — Under a charter: "the ship to be addressed to charterers' 
agents free of commission," the ship, in breach of the charter, was addressed 
by the shipowners to other agents, who gave no notice to consignees, 
whereby the latter were sued for demurrage. It being proved that the 
charterer's agent would have given such notice : Hdd, that the shipowner 
could not claim demurrage, the liability to which arose from his own breach 
of contract (A). 

Unloading according to custom of port of discharge^ see 
Articles 45 and 133. 
Demurrage in tmloading, see Section IX. 



Article 125. — Duty of Master as to delivery at Port of 
Discharge. 

In the absence of statutory provisions (t), customs of the 
port of discharge (Jc\ or express stipulations in the charter 
or bill of lading, the master on the arrival of the ship at its 
destination must allow the consignee a reasonable time to 



(d) Harmon v. Mont (1815), 4 Camp. 161 ; Barman v. Clarh8(l%lb\ 4 Camp. 
159 ; Nelson v. Ddhl (1879), per Brett, L.J., 12 Ch. D. 583. 

(e) Boulder v. General Steam Navigation Co. (1862), 3 F. & F. 170; Bradley v. 
Goddard (1863), 3 F. & F. 638 ; Barman v. aarke, vide supra. 

(/) In BotUder v. General Steam Navigation Co., vide supra, an attempt to 
prove a custom to give notice to consignees failed. 
(g) Barman v. Clarke, vide supra. 

(A) Bradley v. Goddard (1863), 3 F. & F. 638 : and see p. 87, note. 
(0 Such as 25 & 26 Vict. c. 63, ss. 66-78 : Article 127, and Appendix III. 
{k) Vide customs of the leading ports in the United Kingdom, in Appendix II. 
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receive the goods, and cannot discharge his liability by 
landing them immediately on the ship's arrival (J). 

The holder of the bill of lading, who presents it at a 
reasonable time, is entitled, in the absence of custom to the 
contrary, to have the goods delivered to him direct from the 
ship, existing liens being satisfied (m). 

The shipowner or master is justified in delivering the 
goods to the first person who presents to him a bill of 
lading, making the goods deliverable to him, though that 
bill of lading is only one of a set, provided that he has no 
notice of any other claims to the goods, or knowledge of any 
other circumstances raising a reasonable suspicion that the 
claimant is not entitled to the goods (n). If he has any 
such notice or knowledge he must deliver at his peril to the 
rightful owner, or must interplead (o). 

Such delivery by the master will not affect the property 
in the goods, so as to confer any better right on the claimant 
than he originally had, as against persons claiming on other 
parts of the bill of lading (p). 

8emhie, that a warehouseman, with whom the goods have 
been warehoused under statutory powers, is in the same 
position as the shipowner as to the delivery of the goods (^). 

Case, — Goods were shipped and consigned to G. to be delivered in Z. 
under three bills of lading marked First, Second, Third, respectively. G. 
indorsed the bill of lading marked ** First," to a bank as security for a 
loan. On the arrival of the goods at Z. they were landed into warehouses 
by the master, under a stop for freight due on them. G. produced to the 
warehouseman the bill marked ** Second,*' imindorsed, and was entered in 



(0 Bourne v. Gatiiff (1844), 11 CI. & Fin. 45, at p. 70. This Article will apply 
to all ports where there are no statutory regulations or customs of the port ; for 
an English port without customs, see Fovhr t. Knoop (1879), L. B. 4 Q. B. D. 
299. 

(m) Erichsen r. Barkworth (1858), 3 H. & N. 601, at p. 616. 

(n) Olyn Mills r. East and West India Dock Co. (1882), L. R. 7 App. C. 591 ; 
The njress (1863), B. & L. 38. See also Caldwell ▼. Ball (1786), 1 T. R. 205. 

(o) Per Lord Blackburn, L. R. 7 App. C, at pp. 611, 614. The opinion in 
Fearon x. Bowers (1753), 1 H. Bl. 365, n., and any dicta approving it in The 
TigresSf vide supra, to the effect that the captain is not concerned to examine who 
has the better right on different bills of lading are overruled by the principal case. 

(p) Barber v. Meyerstein (1870), L. R. 4 H. L. 317. 

(q) See per Lords Sel borne and Cairns, 7 App. C. p. 597 ; Lord 0*Hagan, p. 601 ; 
Lord Blackburn, pp. 609, 614 ; Lord Watson, p. 614; per contra, per Lord Fitz- 
Gerald, p. 617 ; and per Brett, L. J. 6 Q. B. a 486. 



Digitized by 



Google 



204 WHERE CONSIGNEE 

their books as the owner. G. then paid the freight, and gave a delivery 
order to P., to whom Jthe warehouseman delivered limd fide and without 
knowledge of the bank's claim. Edd, that the warehouseman was not 
liable to the bank for wrongful delivery of the goods (r). 



Article 126. — The Master's power to land or carry on the 
Goods at Common Law. 

While the master is not, as a general rule, bound to 
unload unless on production of the bill of lading, he is not 
bound to keep goods on board his ship if no bill of lading 
is produced. 

If the consignee or holder of the bill of lading does not 
claim delivery within a reasonable time, the master may 
land and warehouse the cargo in a statutable (s) warehouse 
at the expense of its owners, still preserving his lien on it, 
and it is his duty to do so rather than render the charterers, 
other than the defaulting consignees, liable for demurrage (t). 

Semhle, that if there are no statutable warehouses, delivery 
into which preserves his lien, he can still retain it by hiring 
a warehouse for the purpose (w). 

If, in unloading by the master, owing to the delay or 
absence of the consignee, difficulties arise, from the inaccu- 
rate description of goods in the bill of lading, the consignee 
must bear the resulting loss (v). 

If the master is forbidden to land the goods by the port 
authorities, or cannot obtain warehouse accommodation, he 
may and must deal with them in the manner both most 
reasonable to preserve his lien, and most convenient in his 
judgment for theit owner, at their owner's expense («). 



(r) Glyn MUU ^ Co, v. East and West India Dock Co. (1882), L. R. 7 App. C. 
591. 

(5) I^e.f a warehouse, on the goods in which the lien of the shipowner is pre- 
senred by some statute, such as 25 & 26 Vict, c 63, s. 68. (See Appendix III.) 

(0 Howard v. Shepherd (1850), 9 C. B., at p. 321 ; Erichsen v. Barkworth^ 
vide supra. This power b also given by express proTision in most bills of lading. 
See Article 127, Note 1. 

(u) Mors le Blanch v. Wilson (1873), L. R. 8 C. P. 227. 

(c) Shirwell v. Shaplock (1815), 2 Chit. 397. 

(x) Cargo ex Argos (1872), L. R. 5 P. C. 134; Mors le Blanch v. Wilson^ vide 
supra; Edwards v. South-jate (1862), 10 W. R. 528. See Article 138. 
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Article 127. — StcUutory Provisiona as to Unloading. 

By statute (y), a shipowner is at liberty to land any goods 
imported in his ship from foreign parts into the United 
Kingdom, whenever («) their owner fails to make entry of 
them at the custom house, or having made entry fails to 
take delivery of them within a certain time (a), whether 
such failure was caused by the fault of the goods owner or 
not, provided it was not caused by the fault of the ship- 
owner (&). 

This statutory power may be excluded or varied by express 
agreement (c), or by the custom of the port (d). 
I. Time at which such landing may take place. 
(1.) If a time is named in the charter or bill of lading, at 
any time after the expiration of such time («), and 
before the consignee is ready and offers to take 
delivery of the goods (/). 
(2.) If no time is so named, then at any time after the 
expiration of seventy-two hours, Sundays and 
holidays excepted, from the report of the ship at 
the custom house by the master {g). 
n. Place where goods are to he la/nded. 
(I.) If possible and convenient at the wharf or warehouse 

named in the charter or bill of lading (h). 
(2.) If no such place is named, at a legal and customary 
wharf or warehouse for such goods (t). 

(y) 25 & 26 Vict. c. 63, ss. 66-78 ; see Appendix III. 

(z) The Act only applies to the case of a consignee failing to be ready to take 
delivery when the shipowner is ready to land his goods : per Brett, M.R., 
Marzetti v. Smith (1884), 49 L. T. at p. 583. 

(a) Where the cargo is apportionable, if the consignee applies in time to take 
deUvery of part, the shipowner is not entitled to land such part unless the 
consignee's failure to take the first part has prejudiced the shipowner in the 
delivery of the remainder: Wilson v. London Steam Co, (1865), L. R. 1 C. P. 61. 

(6) The Energie (1875), L. R. 6 P. C, at p. 316. 

(c) See Note 1, post, 

{d) Such custom may either apply to the whole port, as in Marzetti v. Smith 
(1884), 49 L. r. 580 ; or to a particular trade ; as in Aste v. Stumore (1884), 
1 C. & E. 319, where a custom of the London grain trade to discharge on the 
quay, if the merchant did not demand the grain within twenty-four hours of 
ship's arrival, was proved : Alexiadi v. Robinson (1861), 2 F. & F. 679, at p. 683, 
where a custom in the London fruit trade of immediate discharge was proved. 

{e) 25 & 26 Vict c, 63, § 66, s. I, and see Appendix IIL 

(/) § 66, 8. 5. (3) § 66, 8. 2. (A) § 66, s. 3. (•) § 66, s. 4. 
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Where goods are landed for assortment and their owner 
or consignee at the time of landing has made entry, and is 
ready to take delivery for another wharf or warehouse, the 
goods shall, if demanded, be deliverefl to their owner within 
twenty-four hours after assortment, the expenses of landing 
and assortment to be borne by the shipowner (Jc). 

Where, before the goods are landed, theur owner or con- 
signee has entered them as " overside goods," and has offered 
and been ready to take delivery of them (Z), but the ship- 
owner has failed to make delivery of them, or to then inform 
the offerer when delivery would be mjtde (w), the shipowner 
shall before landing the goods give twenty-four hours' notice 
in writing to the owner of the goods {n) of his intention to 
deliver, and if he lands before that time, shall do so at his 
own risk and expense (o). 

Where the consignee disputes the propriety of landing at 
his expense, his proper course is to pay under protest any 
charges incurred, and thus to prevent his being damaged by 
detention of the goods. He can then sue to recover the 
payment (jp). 

Note 1. — The operation of these clauses of the Merchant 
Shipping Act in favour of the consignee is sometimes excluded 
by a clause in the bill of lading, e.g.-, — "Simultaneously 
with the ship being ready to unload ^e goods or any part 



(*) § 66, 8. 6. 

(/) The goods owner or his agent must be ready at the time of the offer : 
Berresford t. Montgomerie (1864^ 17 C. B., N. S. 379. As to " overside goods," 
or goods to be delivered over the ship's side to a lighter: See Appendix IL, 
Customs of discharging in London. 

(m) It is not necessary that the agent of the consignee should formally demand 
correct information : Berresford v. Montgomerie, vide supra ; but, semble, that if the 
shipowner is then bona fide ignorant of the position of the goods in the ship, this 
does not constitute a " failure to inform :" Oliver v. Cdven (1879), 27 W. R. 822. 

(n) The lighterman is the agent of the goods owner to receive notice : The Clan 
Macdonald (1883), L. R. 8 P. D. 178, at p. 185. 

(o) § 66, 8. 7. Sub-sections 6 and 7 have been discussed in The Clan Macdonald 
(1883), L. R. 8 P. D. 178, where it was held that section 6 applies to " overside 
goods," which must be landed for assortment ; section 7, to overside goods, which 
need not be landed for assorting. It is submitted that Sir J. Hannen is in error 
(p. 184) in making the goods owner's failure to take delivery at the time when 
it becomes necessary to land the goods for assorting, a condition precedent to the 
shipowner's right to land the goods at his own expense under § 6 ; it would seem 
rather to relieve the shipowner of the necessity of paying such expense. On this, 
see Mathew, J., in Marzetti v. Smith (1884), 49 L. T. at p. 583. 

(p) Akxiad* t. Rcbinson (1861), 2 F. & F. 679. 
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thereof, the consignee of the goods is hereby bound to be ready 
to receive the same from the ship's side, either on the wharf or 
quay at which the ship may be for discharge, or into lighters, 
provided with a sufficient number of men to receive, and stow 
the said goods therein, and in default thereof the master or 
agent of Sie said ship is hereby authorized to enter the said 
goods at the custom house, and land, warehouse, or place them 
in lighters, at the risk and expense of the consignee of the said 
goods after they leave the deck of the said ship ; and the owners 
of the ship are to have a lien on the said goods until the 
payment of all costs and charges so incurred (q). 

Almost all modem bills of lading have some such clause as 
one of the following : — 

'* The goods to be» taken fi*om the steamer as soon as she is 
ready to discharge (and to be received by the consignee, package 
by package as so delivered), or the same may be transhipped 
into lighters, ^ landed on the quays, ^ warehoused, all 
at the expense and risk of the owners of the goods :" — or : — 

'* The goods are to be discharged from the ship as soon as she 
is ready to unload, and if not thereupon removed without delay 
by the consignees, or if necessary to discharge into hulk, 
lazaretto, or hired lighters :" — or : — 

"The master is to deliver the goods with all reasonable 
despatch, and the consignees are to be ready to receive them 
within forty-eight " (or twenty-four) " hours after the ship com- 
mences to imload, otherwise the master or agent may discharge 
and store them at the expense and risk of the owners of the 
goods :" — or : — 

" If the consignees shall not have craft alongside for receiving 
the goods herein specified, within twenty-four hours after the 
arrival of the vessel, they may, at shipper's or consignee's risk 
and expense, be landed and stored or put into hulk or craft, or 
carried forward to the steamer's furthest port of call, and landed 
and stored on her return :" — or : — 

" The goods are to be discharged from the ship as soon as 
public intimation is given that she is ready to unload." 

Note 2. — When the ship's liability is to cease is usually 
expressly provided in the bill of lading, e.g. : — " Ship's respon- 
sibility ceases immediately the goods are discharged from the 
ship's deck " ; or " the goods, &c. ... as soon as they are dis- 
charged over the ship's side shall be at the risk of the shipper or 
consignee" ; or ** goods at risk of consignee from ship's tackles :" 



*' In all cases the liability of the shipowners is to cease as 
soon as the goods are free of the tackles of the ship :" — or : — 
"The master or agents shall appoint boatmen to take 

(q) See, for instances of the operation of such a clause, Alexiadi t. Bobmson 
(1861), 2 F. & F. 679 ; Wilson v. London^ ^c, Steam Co. (1865\ L R. 1 C. P. 61 ; 
Oliver T. Colven (1879), 27 W. R. 822. 
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delivery from steamer's tackle where the shijp's responsibility 
shall cease, and land the cargo at consignee's nsk and expense :" 



"The ship's responsibility ceasing when delivering into 
lighter when the goods are over the ship's side level with 
the raiL" 

Note 3. — There is nsnally a clause in bills of lading requiring 
claims for damaged (r) goods to be made within a certain time, 
as before removal, or within seven days after the goods are 
landed, or within one month of steamer's arrival ; or " claims to 
be preferred only at Liverpool and to be settled direct with the 
company according to English law, to the exclusion of proceed- 
ings in the Courts of any other country :" or " packages are not 
to be opened by the consignees before the company is discharged 
and freight paid, provided the said packages are offered in good 
external condition." 

Note 4. — For the practice in discharging general ships in 
London, Liverpool, Glasgow, Bristol, and HiUl, see Appendix IL 



(r) This includes both apparent and latent damage : Moore r, Harris (1876), 
L. B. 1 App. C. 318. 
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SECTION IX. 

Demurrage. 

Article 128. — Nature of Demurrage. 

Demubragb, in its strict meaning, is a sum agreed by the 
charterer to be paid as liquidated damages for delay beyond 
a stipulated or reasonable time for loading or unloading. 
When the time is not agreed, or where the sum is only to be 
paid for a fixed number of days, and a further delay takes 
p]a'*e, the shipowner's remedy is to recover unliquidated 
"damages for detention." The phrase "demurrage" is 
sometimes loosely used to cover both these meanings (a). 
Stipulations for demurrage may be either — 
(1.) Exhaustive : as " ten days for loading, and demurrage 
at £20 per diem afterwards/* which covers all 
delay. 
(2.) Partial: as "ten days to load, ten days on demurrage 
at £20 per diem," when all delay after twenty days 
will give rise to damages for detention; or "de- 
murrage at £20 per diem" (b), when demurrage 
will begin at a time unascertained, except that it 
must allow a reasonable time for loading. 
(3.) None : as " ten days to load," or " load according to 
the custom of the port," or simply " load," where 
all delay will be met by " damages for detention." 



(a) For a dUcnssioa of the resulting difficulties, see Article 54 :-*The Cesser 
clause. 

(6) Cy. ffarrit r, Jacobs (1885), 15 Q. B. D. 247, in which Brett, L.J., laid 
down that ^ such a payment was in the nature of demurrage : the clause as to 
demurrage in a charter being elastic enough in the ordinary construction of a 
charter to comprise such a damage as this," and cited as authority for it his own 
judgment in Scmguinetti v. Pacific Co. (1877), L R. 2 Q. B. D. 238, at p. 252, for 
criticisms on which see the Note to Article 54, pp, 110, 111. 
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Article 129. — Demurrage^ when payable. 

Demnrrage becomes payable when the lay-days allowed 
for loading or unloading have expired. Such lay-days b^n 
when the ship arrives at the place agreed upon in the 
charter for loading or unloading (o), and is there ready to 
loady and they mn continuously (d), in the absence of express 
agreement (e), or custom of the port (/) to the contrary, from 
that date. 

Damages for detention become payable for any delay after 
a reasonable time for loading or unloading has expired, or 
after the lay-days or days on demurrage have expired, if no 
express proyision is made for farther demurrage (g). 



Afiide 180. — Demurrage, haw ealeulaied. 

Stipulations as to demurrage and lay-days must be strictly 
limited to those ports to which they are applied in the 
charter ; a reasonable time for loc^ding or unloading will be 
allowed at other ports on the voyage, to which such stipula- 
tions are not applied (A). 

When the stipulations in a charter as to loading and 
unloading differ materially it will not be allowable to lump 
together the days for loading and dibcharging, an intention 
to separate them being inferred (h). 

In the absence of a custom of the port (i), or of words 

(c) Vide Articles 36, 39, ante, A ship preyented from loading by qnanuitine is 
not ^ ready to load " : WhUe v. Winchester (1886X 13 Sc Sess. Cases, 4th Ser. 524. 

(d) M'Intosh T. Sinclair (1877), 11 Ir. R. C. L. 466 ; NieUen t. WaU (1885), 
16 Q. B. D. 67. 

(e) E, g.y '' Sundays and holidays excepted.** 

(/) NieUen v. Waity vide supra, where a costom of the port of Gloncester not 
to reckon in the lay-days the time occupied in moving the ship from one place of 
discharge to another, was held good. 

(g) Where there is in the charter a liquidated sum fixed for demurrage, that 
sum will also he primd facie the measure for damages for detention. 

(A) See MarshaU v. Bolckowy VaugKan, 4r Co, (1881), 6 Q. B. D. 231 ; Niemann 
T. Moss (I860), 29 L. J. Q. B. 206. For other cases where special stipulations as 
to demurrage were construed, see MarshaU r, De La Tbrre (1795), 1 Esp. 367 ; 
Stevenson v. York (1790), 2 Chitt. 570 ; Sweeting v. Darthez (1854), 14 C. B. 538. 

(t) As in Cochran y. Jietberg (1800), 3 Esp. 121, where a custom of the port of 
London to consider "days" as "working days" only, excluding Sundays and 
holidays, was proved and admitted. For a custom of the port negativing ** con- 
secutiveness," see Nielsen v. Wait (1885), 16 Q. B D. 67. The " running day," 
or day of twenty-four hours during which the ship is running, is opposed to the 
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showing another intention (i), the terms "days," or **lay- 
days/' or " bonis " (Q, in a stipulation as to demurrage, mean 
" running days," or consecutive days of twenty-four hours, or 
consecutive hours, and include Sundays and holidays (m). 
A part of a day or hour counts as a whole day or hour (n). 

Case 1. — ^A ship chartered ** to load and di8char$:e as fast as the ship 
can work, hut a minimum of seven days to he allowed merchants, and 
ten days on demurrage over and ahove the sflid laying days." Held, that 
from the context, ** days " meant " working " not ** running days.** 

The sh ip came into dock on Tuesday evening at 5 p.m., she reached her 
herth on Wednesday, at 8 a.m., and continued unloading till 8 p.m. She 
hegan again at 4 a.m. on Thursday, ai<d finished at 8 a.m. Edd, she wns 
liable for two days* demurrage, (the lay-days having been exhausted at the 
port of loading) (»). 

Case 2. — ^A ship was chartered ** to he loaded in X. in fourteen days, 
and to be discharged, weather permitting, at not less than twenty-five tons 
per working day, holidays excepted." ffeldf that the days for loadiug must 
be tf^en as ** running days,** the days for unloading ns working days (p). 



Article 131. — Charterer^ 8 Undertaking : — To load or unload 
in afaed Time. 

If by the terras of the charter the charterer has agreed to 
load or unload within a fixed period of time, that is an abso- 
lute and unconditional engagement, for the non-performance 
of which he is answerable, wliatever be the nature of the 
impediments which prevent him from performing it (j), 
unless such impediments are covered by exceptions in the 
charter, or arise from the shipowner's default (r). 

Thus after the ship is ready to load or to unload the 

^ working day" of a smaUer number of honrs in which alone by the custom of 
the port work is done. If the stipnlation as to demnrrage covers both loading 
and unloading, the days so spent of course cannot be consecutive, but they wiU be 
consecutive at each port. 

(*) Commercial 8. 8. Co, v. BoMm (1875), 10 L. R. Q. B. 346 ; Harper v. 
McCarthy (1806), 2 B. & P. N. R. 258. 

(I) It is now usual, especially in the case of steamers, to stipulate for demur- 
rage at so much per hour. Where ** despatch money " was to be paid at 10s. per 
hour on any time saved in loading or discharging, and four days were saved, it 
was held that they were to be taken as of twenty-four, and not of twelve, hours 
each, the ** despatch money " being payable on the time saved, or running hours, 
and not on the working hours: Laing v. ffolloway (1878), L. R. 3 Q. B. D, 437. 

(m) Brown v. Johnson (1842), 10 M. & W. 331; Niemann v. Moss (I860), 
29 L. J. Q. B. 206. 

(n) Commercial 8, 8, Co, v. Boulton, xfide supra, 

(p) Niemann v. JfoM (I860), 29 L. J. Q. B. 206. 

(q) Per Lord Selbome in tosOethvoaite v. Freeland (1880), L. R. 5 App C. 
p. 599, at p. 608. 

(r) Benson v. Blunt (1841), 1 Q. B. 870. 

p 2 
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charterer will not, in the absence of express exceptions, be 
released from his couti-act by delay resulting from the 
crowded state of the docks («), bad weather (t), or ice pre- 
venting loading (t*), insufficient supply of cargo (x), or 
lawful (y) orders of the authorities at a foreign port («). 

The provisions of the charter as to fixed days must be 
limited to the ports to which they expressly refer (a), and a 
reasonable time will be allowed for loading or unloading- at 
ports not expressly provided for (b). 

Cote 1. — ^A ship was chartered to unload in the London Docks, forty 
days being allowed as lay-days ; owing to the crowded state of the docks, 
the vessel was detained forty -one da} s over the lay-days. Edd^ that the 
charterer was liable for the delay (c). 

Case 2. — A ship was charter«l to load at London, with thirty running 
days; owing to frost the loading of the ship was prevented. Eddy the 
charterer was liable for the delay (rf). 

Case 3. — ^A ship was chartered to load at X., with sixty running days ; 
while there, owins to an infectious disease on shore, communication 
between ship and snore was forbidden by the local government. Eeld^ the 
charterer was liable for the delay (e). 

Case 4. — A ship was chartered to load barley at a Bussian port, with 
thirty nmning days for loaiiing and unloadin>r ; the Russian government 
forbade the export of barley (/). Edd^ the ciarterer was liable for failure 
to furnish a cargo {g), 

(0 Randail v. Lynch (1810), 2 Camp. 352 ; Brwon v. Johnson (1843), 10 M. & W. 
331 ; Tapacoti v. Balfour (1872), L. R. 8 C. P. 46 ; on which case, see note, ante^ 
p. 81. 

(0 Thiia V. Byers (1876X L. R. 1 Q. B. D. 244. 

(u) Barrett v. Dutton (1815), 4 Camp. 333. 

(x) See Article 42. 

(y) Illegal orders of the anthorities will not protect the charterer, who has his 
remedy against them: Bessey \. Evans (ISlb)^ 4 Camp. 131; Gosling t. Higgins 
(1808), 1 Camp. 450; The Newp^trt (1858), Swabey, 335. Compare the principle 
involved in Evans v. BuUock (1877), 38 L. T. 34; Bonneberg v. Falkland Islands 
(1864), 17 C. B., N. S. 1 ; Sully v. Duranty (1864), 3 H. & C. 270 ; and Article 4 
on Illeiiality. 

(«) Barker v. Hodgson (1814), 2 M. & 8. 267 ; Blight v. Page (1801), 3 B. & P. 
295, note, cited also at 4 Camp. 334, by Gibbs, C.J., who was coansel in it. Where 
a ship otherwise ready to load is prevented from loading by quarantine, the lay- 
days stipulated in the charter will not begin to run till the quarantine has ex- 
pired : WhiU V. Winchester (1886), 13 Sc Sess. Cases, 4th Ser. 524. 

(a) Marshall r. De La Torre (1795), 1 Esp. 867 ; Stevenson v. York (1790), 
2 Chitty, 570. 

(6) Sweeting v. Darthez (1854), 14 C. B. 538. See also Fowler v. Enoop (1878), 
L. R. 4 Q. B. D. 299. 

(c) BandcUl v. Lynch (1810), 2 Camp. 352. 

(d) Barrett v. Dutton (1815), 4 Camp. 333. 
(tf) Barker v. Hodgson (1814), 2 M. & S. 271. 

(/) Compare with this Hills v. Sughrue (1846), 15 M. & W. 258, where the 
shipowner who had contracted to procure and carry a cargo of guano was held 
liable for not loading such a cargo, though there was no guano to load. This case 
seems quite inconsistent with Clifford v. Watts (1870), L. R. 5 C. P. 577. 

{g) Blight ▼. Page (1801), 3 B. & P. 295, note ; see Article 4: on Illegality. 
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Artide 132. — To load or mdoad in reasonable Time. 

If no fixed time for loading (or unloading) is stipulated 
in the charter the law implies an agreement on the part of 
the charterer to load or discharge the cargo within a reason- 
able time (h), and, so far as there is a joint duty in loading 
or unloading, that the merchant and shipowner should each 
use reasonable diligence in performing his part (i). 

" A reasonable time " means reasonable under the circum- 
stances then existing, other than seH-imposed inabilities of 
either shipowner or charterer (j), and should be estimated 
with reference to the means and facilities then available at 
the port, and the course of business at the port (i). 

** Forthwith " = without unreasonable delay (T). 

Case 1. — ^A ship was chartered to dL^charge in London, the charter 
contai]iiDg no provisions as to the time of unloading. Owing to the crowded 
state of the dockfi, the ship, though discharged in her turn, was delayed 
forty days beyond the usual time for discharge of such ships when the 
docks are not over crowded. Held, that the charterer was not liable, both 
parties having used reasonable diligence to get the ship discharged (m). 

Cfase 2. — ^A ship was chartered to load a cargo at Valencia, without any 
stipulation as to time of loading. The law of Spain forbids vessels with 
military stores on board to load at Spanish ports. The charterer and ship- 
owner were aware at the time of making the charter that the vessel 
intended to carry military stores. The ship arrived at V., with military 
stores on board and was refused permission to load. Bdd, that neither 
party was liable to an action, as each, having used reasonable diligence to 
avoid the danger, was prevented by the act of a superior power (n). 



(A) Per Lord Selbome in Posilethwiite v. Freeland (1880), L. R. 5 App. C. 608. 

(0 Ford V. Coiesworih (1870), L. R. 4 Q. B. at p. 137 ; L. R. 5 Q. B. 544 ; 
Cmningham t. Dunn (1878), L. R. 3 C. P. D. 443 (C.A.) 

(j) See note (j)); «46 p. 214. 

Ik) Per Lord SSelbome, in Postletkw tUe v. Freelandy vide supra^ at p. 609. 

(0 Hudson v. irt7/(1874), 43 L. J. C. P. 273. 

(m) Burmester v. Hodgson (1810), 2 Camp. 488. So explained in Fbrdv, CoteS' 
worth, V.8. Lord Selbome in PostletkuxtUe v. Free'and, at p. 608, accepts without 
comment Lord Mansfield's ruling that the implied covenant b to unload a car|^ 
in the usual and customary time, which the Court in Furd v. Cotesworth had 
dissented from (L. R. 4 Q. B. at p. 137). 

(n) CwMiingham v. Dunn (1878), L. R. 3 C. P. D. 443 (CJ^.), foUowing Ford 
V. OotestDorth (1870), L. R. 5 Q. B. 544. These two cases seem reconcilable with 
such cases as Barker v. Hodgson (1814), 2 M. & S. 271, and Blight v. Page (1801), 
3 B. & P. 295, note, cited in the last Article ; by the presence in the latter class 
of cases of a definite time for loading or unloading. Thus Martin, B., says in 
FordT. Cotestoorth '* the fact of the de^ay being caused by the act of God, or other 
vis major, does not relieve the charterer from liability for demurrage where the 
loading or unloading is to be done in a certain time, and I have no doubt that is 
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Artide 133. — To load or unload with euriomanf de9paieh or 
in eudomarff manner. 

If an obligation to load or nnload, indefinite as to time, is 
qualified or partly defined by express or implied reference to 
the custom or practice of a particular port, every impedi- 
ment arising from or out of that custom or practice which 
the charterer or shipowner could not have overcome by the 
use of any reasonable diligence (o) ought to be taken into 
consideration (p). 

Um tmt principle where the freighter hai entered into a podtire undertaking 
to load or discharge in a given number of days ; but there the liability is created 
by the charterer's own act in entering into the positiTe undertaking." Ommng- 
ham T. Dtmtif and Fttnl r, CoUsworth should therefore be limited to casee where 
no express time is stipulated for, but a reasonable one is implied, and the obstacle 
prevents either party firom performing the contract. See also Sffoerck t. JAUoombe 
(1812), 16 East, 201. 

The parties may have expressly provided for such cases by the charter, as in 
Adanrnm v. Newca$tle Iruuranca Association (1879), L. R. 4 Q. B. D. 462, where 
there was a clause ** in case of war, blockade, or prohibition of export, preventing 
loading, this charter to be cancelled,** and it was held that the occurrence of 
these events cancelled the charter, without any express election bv either party. 

(o) In Carali v. Xenos (1862), 2 F. & F. 740, the shipowner had contracted to 
forward goods by foreign steamer, but missed the last steamer of the season ; he 
had discharged according to the custom of the port, but could by diligence have 
expedited the discharge of these goods so as to catch the steamer. BeUy that 
he was liable for the delay, apparently on the ground that he had not used 
what was due diligence under the circumstances. 

(p) Lord Selbome in Po8tl thwaite v. Freeland (1880), L. R. 5 App. C. 608 : 
see also Saiveam v. G>»y (1885^ 13 Sc. Sest. Cases, 4th Ser. 85. Where the 
charter is '^ to deliver as fast as the custom of the port would allow," and the 
bill of lading is silent, and there is no custom of the port : Heldy that the implied 
contract in the bill of lading to deliver within a reasonable time prevails : Fowler 
V. Knoop (1878), 4 Q. B. D. 299. As to damages for not loading '< in regular 
turn," see Jone$ v. Adanuon (1876), L. R. 1 £z. D. 60 ; Taylor v. Clay (1846), 
9 Q. B. 713. 

According to Lord Blackburn (L. R. 5 App. C. at pp. 620, 621), the ** usual and 
customary time " is to be construed with reference to the state of things then 
existing. It is not however easy to reconcile this with either Lord Hatherley's 
remarks (L. R. 5 App. C at p. 612) or the case of Atkcnift v. Crow Colliery Co, 
(1874^ L. R. 9 Q. B. 540. There the vessel was to be loaded with ''the usual 
despatch of the port," and the regulations of the port prevented the charterer, who 
had other vessels to load, from loading the ship so quickly as another merchant 
could have done. The vessel was loaded with the usual despatch of such a vessel 
at that time with such a charterer ; but not with the usual despatch at that time 
of such a vessel with an ordinary charterer, or ¥rith the usual despatch of a vessel 
in the ordinarv state of the port. The Court held that the vessel was not loaded 
with the usual despatch, and Lord Blackburn (L. R. 5 App. C. at p. 622) says : 
** this is probably right." if so the distinction must be that the cause of the delay 
was the charterer's own act, a '' self-impcsed inability," which constitutes absence 
of reasonable diligence. Thus though the then state of the port is material in 
deciding what is ** the usual despatch," the then state of the charterer's engage- 
menU is not. See also Wright v. New Zealand Shipping Co, (1879), L. B. 4 £x. D. 
165 ; TUiett v. Cwm Avon (1886), 2 Times L R. 675, and note (r% p. 215. 
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Cfue 1. — ^A ahip was chartered to imload at Londcoi '* in the usual and 
customary time.'* The ship was discharged in her turn, with due 
diligence, but, owing to the crowded state of the docks, was detained forty- 
nine days longer than the usual time of discharge when the docks were 
not crowded. Hdd^ that the charterer was not liable (a). 

Caae 2.~A ship was chartered to deliver rails at Z., ** the cargo to be 
disdiarged with all despatch according to the custom of the port.'* The 
custom was to discharge such cargo by a warp and lighters, which were 
under the absolute control of a company, who discharged vessels in their 
order of arrival. Owing to the number of vessels, and the insufficiency of 
lighters, the vessel did not bedn to discharge for thirty-one days. Lighters 
could not have been procured from elsewhere in sufficient time to lessen 
the delay. HM, thnt the charterer (C.) was only bound to use the means 
of despatch habitually used at the port, and having used these with all 
the diligence in his power, was not liable for demurrage (r). 

Case 3. — ^A ship was chartered to unload ** in the usual and customary 
manner ;** during her unloading the authorities stopped her discharge, and 

(q) Bodgers t. I\>rrester (1810X 2 Camp. 483. 

(r) PoBtUthtoaite v. FreeUmd (1880), L. R, 5 App. C. 599. 

This decision leaves the authority of Wright r. Nmo SSeaiand Shipping Co.^ 
(1879, L. R. 4 £x. D. 165), in a very unsatisfactory condition. In that case there 
was no express stipnlation as to the time of unloading ; the port was crowded and 
always was at that time of year, and nearly half the ships in the port belonged 
to the charterers (C.) ; there was an insufficient supply of lighters ; only two 
firms had them, and C. only employed one. The ship was detained seventy-two, 
instead of thirty-five days. In the Court of Appeal, Bramwell, Cotton, and 
Thesiger, L.JJ., though holding that C. was not bound to provide appliances not 
ordinarily used at the port, dedded that an insufficient supply of lighters owing 
partly to C.*8 own engagements was no defence. In Fostiethtoaite v. I^e^cmdf 
Cott(ni, LJ., held to hu original opinion, but Brett and Thesiger, L.JJ., held that 
C was not liable. Thesiger, L.J., distinguished his previous decision on three 
grounds : (1) in that case there was no express provision as to the custom of the 
port: (2) the charterer's inability rested partly on the number of his own 
vessels : (3) that the number of vessels, being exceptional, could not be considered. 
This last reason appears very unsatisfactory in view of Bwmesier v. Hodgson 
(1810X 2 Camp. 489, and Bodgers v. Forrester (1810), 2 Camp. 483. When the 
case came before the House of Lords, Lord Selbome distinguished Wright v. New 
2Seaiand Shipping Co, on two gprounds ; (1) there was then no express reference to 
the custom of the port ; (2) there was no evidence that reasonable diligence 
would not have enabled the charterer to provide sufficient lighters. Lord Black- 
bum expressly duapproved of the case, but curiously enough approved Ashcroft 
V. Crow Colliery Co, (1874), L. R. 9 Q. B. 540, et vide supra^ note (p), which also 
turned on a '^ self-imposed inability " of the charterer, owing to the number of 
vessels he had contracted to load, this being one of the grounds on which 
Cotton, L.J., had based his judgment in Wright v. New Zeiland Co, The dicta of 
some of the Lords Justices that ** reasonable time " refers to ordinary circum- 
stances, cannot be supported, but must, it is submitted, be read, '* a time reason- 
able in the then circumstances, so far as they are not caused by self-imposed 
liabilities, or negligence on the part of the charterer, such as engagements to 
discharge more vessels than he can discharge in a reasonable time." Wright v. 
New Zealand Co. was followed by the Divisional Court, in Tillett v. Cwm Avon 
(1886), 2 Times L. R. 675, where the consignees of goods under a bill of lading 
with no stipulation as to unloading, were owners of three out of the five berths 
at the port of discharge, but had ships already discharging there, whereby the 
ship was detained seven days before she could begin to discharge. It was heldj 
that the consignees were liable for the delay as unreasonable. The relation of 
Ashcroft V. Crow Colliery Co., vide supra, to Tapsoott v. Balfour (1872), L. R. 
8 C. P. 4^, has been discussed : ante, note to Article 39, p. 81. 
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ordered her to leave her discharging berth. Hdd^ that the charterers were 
not liable for such delay, for, as both parties were to concur in the act of 
unloading, the implied contract was fhat each would use reasoDable 
diligence in performing his part ; and the mtervention of superior autho- 
rity, which could not have been avoided by any diligence, excused both 
parties («). 



ArHde 134 — Who are liable for demurrage on a Charter. 

Where there is a charter containing express stipulations 
as to demurrage, there will be liable on it, for demurrage : — 

(1.) The charterer and his agents (t), unless (A,) they 
have been freed by the cesser clause (t*) ; or (B.) they have 
been freed by a new contract on the bill of lading (x). 

(2.) The parties to the bill of lading, if the charterparty 
stipulations as to demurrage are expressly incorporated in 
the bill of lading (y). 

Case 1. — ^A ship was chartered i^ith the usual stipulations for freight, 
demurrage, and a cesuer clause. The charterers shipped the cargo them> 
selves, and accepted bills of lading, making the goods deliverable to them- 
selves at port of discharge, " they paying freight and all other conditions as 
per charter." In an action by shipowners against charterers as consignees 
under the bill of lading, for demurrage at the port ot discharge. 1/e^ 
that they were liable, as the bill of lading only incorporated those clauses 
of the charter which were consistent with its character as a bill of lading, 
and liierefore, though it incorporated the provisions as to demurrage, 
did not incorporate the cesser clause (x). 

Case 2.— U. chartered a ship from A., to pay a named freight, sixteen 
lay-days, and demurrage at £2 per day. 0. bhipped a cargo consigned to 
G. in London, under a bill of lading, •* paying freight as per charter," 
with a memorandum in the margin, '* there are eight working days lor 
unloading in London." G. was sued by A. for demurrage. Eddy tJiat as 
the bill of lading did not clearly show that the conditions as to demurrage 
in the charter were incorporated in the bill of lading, G. was not liable (z). 

Case 3. — ^Under a bill of lading of goods deliverable to G., ** he paying 
ibr said goods as per charter, with primage and average accustomed," G. 



(<) Ford y. Cotesworth (1870), L. R. 6 Q. B. 549. The remarks of Baron 
Martin shew that this decision must be limited to cases where no fixed time for 
loading has been stipulated for : see note (n), supra, p. 213 ; tee also Sjoerds v. 
Luacambe (1812), 16 East, 201. 

(t) See the cases on charterparty freight, Article 144. 

(If) See Article 54. 

(ar) QvUi9chen v. Steuxtrt (1884), 13 Q. B. D. 317. 

(y) They were held to be incorporated in Portevs v. Watney (1878), L. R. 
8 Q. B. D. 535 ; Wegener v. Smith (1854), 15 C. B. 285 ; Gray r. Carr (1871), 
L. R. 6 Q. B. 522 : not to be incorporated in Chappel v. Comfort (1861), 10 C. B., 
N. S. 802 ; Smith v. SioveMng (1855), 4 E. & B. 945. 

(z) ChappeU V. Comfort (1861), 10 C. B., N. S. 802. 
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was held not liable for demurrage at the port of loading, due under the 
charter (a). 

Ca9e i— C. chartered a ship from A., " fifty running days to be allowed 
for loading, and ten days on demurrage over and above the said laying 
days at £8 per day," the owner to have a lien for demurrage : there was a 
cesser clause. G. shipped goods under a bill of lading, *' to be delivered as 
per charter to G., he paying freight and all other conditions or demurrage 
as per charter.** The ship was detained at her port of loading, ten days on 
demurrage, and eighteen days besides. A. claimed a lien agdnst G. for 
demurrage and damages for detention. Eddy that G. was liable for the 
demurrage, but not for the damages for detention, which were not clearly 
included in the bill of lading (6). 



Artide 135. — Who is liable for demurrage in a Bill of 
Lading. 

Where there is an express stipulation as to demurrage con- 
taiaed in a bill of lading, demurrage due under it will be 
payable by : — 

(1.) The shipper or consignor (c) ; 

(2,) By every person presenting such bill of lading and 
demanding delivery under it {d)y if the jury find from such 
demand an agreement in fact to pay it (e), 

(3.) Under the Bills of Lading Act (/), by every consignee 
named in the bill of lading to whom the property has paHsed 
by such consignment, or indorsee to whom the property has 
passed, either by indorsement or by indorsement followed by 
delivery. 

There is contained in eveiy bill of lading an implied 
contract by the consignor, to unload the goods in a reason- 
able time {g) ; on this contract the consignee named in the 

(a) Smith V. Sievekiwj (1855), 4 E. & B. 945. 
(6) Gray v. Carr (1871), L. R. 6 Q. B. 522. 

(c) Cawthron v. Trickett (1864), 15 C. B., N. S. 754. 

(d) Per Care, J., in Ailan v. Coltart (1883), 11 Q. B. D. 782, at p. 785; Pafmer 
V. Zarifi (1877), 37 L. T. 790 ; Dobbin v. Thornton (1806), 6 Esp. 16 ; Jesson v. Soliy 
(1811), 4 Taunt. 52 ; Stindt v. Roberts (1848), 5 D. & L. 460; roung v. Moelier 
(1855), 5 E. & B. 755; Wegener v. Smith (1854), 15 C. B. 285 : on which cases 
see Selborne, L.C., in 10 App. C. p. 89. That such delivery is good consideration 
for a promise to pay demurrage : see Scotson v. Pegg (1861), 6 H. & N. 295 ; 
Benson v. ffippius (1828), 4 Bing. 455. 

(tf) Sanders t. Vanzeller (1843), 4 Q. B. 260. 

(/) 18 & 19 Vict, c 111 (Appendix III.) ; see also Allen r. Coltart^ vide supra, 
and Article 75. 

(g) Fowler v. Knoop (1878), L R, 4 Q. B. D. 299 ; ITie Clan Macdonald (1883), 
L. R. 8 P. D. 178; Tillett v. Cwm Avon (1886), 2 Times L. R. 675. 18 & 19 
Vict, c 111. The effect is to render the earlier cases, such as Evans r. Forster 
(1830), 1 B. & Ad. 118, of doubtful authority. 
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bill of lading and the indorsee to whom the property has 
passed will be, and the person taking delivery under such 
bill of lading may be, liable (i). On this implied contract 
the shipowner and not the master is entitled to sue (t). 

Com 1. — Goods were shipped under a bill of lading, with a memorandmn, 
** ship is to be cleared in sixteen days, and £8 per day demurrage to be 
paid after that time.** Hdd^ that the consignee taking delivery of goods 
under such a bill of lading was liaUe to pay the demurrage (k). 

Case 2. — ^A bill of lading, containing clauses as to demurrage, was 
pledged to I. for advances. L took delivery of goods under the bill of 
fading. HM^ that I. was not liable imder the Bills of Lading Act to pay 
demurrage, merely by reason of the pledge of the bill of lading, but that 
he became liable by taking delivery of the goods under it (Z). 

Cose 3.-^-C. chartered a ship from A., *' to be discharged as fieust as the 
custom of the port would allow," and took bills of lading for the cargo, 
which did not refer to demurrage. There was no custom of the port of 
discharge. G. the consi^mee, had sold the beneficial interest in the goods 
to P., and gave a deliveir order in his favour. HM, that G., as consignee, 
was liable on the implied contract in the bill of lading under the Bills of 
Lading Act {K), 

(A) Fowler r. Knoop (1878), L. R. 4 Q. B. D. 299. 

(i) Brouncker v. Soott (181 1^ 4 Taunt. 1 ; Evcmt v. Forster, fride svipra\ 
Ctnothron v. IHjMetty vide suproy where the maflter, who was a part owner and 
managing owner, was held entitled to sae the consignor on the implied contract. 

(K) Jesson v. Solly (1811), 4 Taont. 52. 

(0 Ailmi T. CoUart (1883), 11 Q. B. D. 783. 
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SECTION X. 

Fbeight. 

Article 136. — Freight: what U is. 

** Freight," in the ordinary mercantile sense, is the reward 
payable to the carrier for the carriage and arrival of the 
goods ready to be delivered to the merchant (a). The true 
test of the right to freight is the question whether the service 
in respect of which the freight was contracted to be paid has 
been substantially performed (b), or if not whether its per- 
formance has been prevented by the act of the cargo- 
owner (c). 

Under a simple contract to pay freight (i) no freight is pay- 
able if the goods are lost (d) on the voyage (e), or for any 
other reason, except the fault of the merchant alone (/), are 
not delivered at the port of destination. 



(a) The definition of the Jndicial Committee in Kirchner y. Venus (1859), 
12 Moore, P. C. 361, at p. 390, is, ** Freight is the reward payable to the carrier 
for the safe carriage and delivery of goods." On this we may remark that Dakin 
T. Oxley (1864), 15 C. B., N. S. 646, see p. 665, shows that safe carriage in the 
sense of delivery of goods in good condition is not necessary, and that cases like 
Cargo es Argos (1873) L. R. 5 P. C. 134, and Cargo ex Oalam (1863), B. & L. 167, 
ahow that actual delivery of goods is not essential, readiness to deliver sufficing. 

(6) Per Willes, J., Dakin v. Oxley (1864)» 15 C. B., N. S. 646, at p. 664 ; 
Kirckner v. Venus (1859), 12 Moore, P. C. 361, at p. 890, and Section XL, on Lien, 
post, 

(c) Cargo ex ArgoSy tfide supra; Cargo ex Oalam, vide supra; and Article 139. 

(d) A guarantee of a gross freight of £900 will be payable if the freight is less 
than £900, thoagh the vessel is lost on the voyage, as the breach occurs at the 
port of loading : Carr v. Wallachian Co, (1867), L. R. 2 C. P. 468. 

(e) As to whether a charter includes one voyage or two, so that freight is 
payable for a part of the chartered services, though the ship is lost in performing 
the other part ; see Mackrell v. Smond (1776), 2 Chit. 666. The clause " ship 
lost or not lost " is now very usuaL This clause only refers to losses througn 
perils excepted: O, Indian Bailway Co. v. Tumbull (1885), 53 L. T. 325. Some- 
times the clause ** freight to be considered earned, ship lost or not lost, at any 
stage of the entire transit ** is found in through bills of lading ; see Article 22. 

(/) See Article 139. 
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From the signing and delivery of bills of lading {e)y while 
the goods are in course of carriage without unreasonable 
delay, and until they are delivered to the merchant, the 
master of the ship has a lien on them for the freight due for 
such carriage, and cannot be compelled to part with them 
till such freight is paid and the bills of lading delivered 

These incidents to freight exist by rule of law, and do not 
need a bill of lading or other written contract between the 
parties to support them, though they may be excluded by 
such a written contract {g). 

The term " freight " will be presumed to have its ordinary 
mercantile meaning (&), unless evidence is found in the 
charter or bill of lading, which negatives this, or raises au 
ambiguity, when oral evidence may be given as to the in- 
tention of the parties (t). 

Case 1. — Goods were shipped under a bill of lading with the wonis, 
*' Freight payable in London." Kvidence was tendered that by the custom 
of the steam shipping trade this meant ''freight payable in advance in 
London.'* JSTeZrf, inadmissible, the woi*d " freight " being well understood, 
and there being no words here to qualify it (Jc), 

Com 2. — Evidence tendered to shew that the term " freight " in a charter, 
which also referred to *' passage money," included the passage money of 
steerage passengers. Hdd^ intulmissible (/). 



(e) Tindal r. Taylor (1854), 4 E. & B. 219, at p. 227 ; Thompson v. Traii 
(1826), 2 Car. & P. 334. And see Article 150, on Liens, jex>9^. 

C^) DaJtin y. OxUy (1864), 15 C. B., M. & 646, at p. 664 ; Kirchner y. r<mif« 
(1859), 11 Moore, P. C. 361, at p. 890. 

(A) Krall y. Burnett (1877), 25 W. R. 305 ; Lewi* v. MarshaU (1844), 7 M. & G. 
729; Blukey v. Dixon (1800), 2 B. & P. 321. ThU wUl allow the introduction 
of usages of the particular trade, or practices of merchants creating rights 
between the parties to a contract in respect of some matter which is not in terms 
proyided for by the contract; see per Willes, J., in Meyer y. Dresser (1864), 
16 C. B., N. S. 646, at p. 662, and Article 8, onte. So Brotrn y. Byrne (1854) 
3 E. & B. 703 ; where a custom at Liyerpool as to discount from freight was held 
binding: See also Hust'ian Steam Navigation Co. v. De Silva (1863), 13 C. B.,N. S. 
610 ; The Norway (1865), 3 Moore P. C, N. S. 245. In Meyer y. Dresser (1864), 
16 C. B., N. S. 646, evidence of a particular method of payment of freight, 
tendered as a ** general custom of merchants," was rejected as a mere mode of 
carrying on business ; and in Kirchner y. Venus^ vide suproy evidence of custom as 
to freight was held inadmiMible on the ground that one of the parties, being 
ignorant of it, could not have intended, or be presumed to have intended to be 
lH>und by it: sed quaere; and see note, ante, p. 19. 

(t) Lidgett v. Perrin (1861), 11 C. B., N. S. 362; Andrew v. Moorhwse 
(1814), 5 Tiiunt. 435 ; and see Article 8. 

(/k) Krall v. Bumetty vide supra. See also Maihiter v. Buller (1807), 1 Camp. 
84, criticised by Brett, J., L R. 1 App. C. 218. 

(0 Lewis v. Marshall (1844), 7 M. & G. 729. 
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G<ue 8. — Goods wcro shipped under a bill of iadine, which was cot pro- 
duced at the trial ; but the shipping card oontained the words '* freight 
payable here." There was also tendered oral evidence of conversations as 
to this clause. Bddy ambiguous as to the time of payment, the oral 
evidence admissible^ and the nature of the actual contract a question for 
the jury (m). 

Case 4. — Alleged contract to pay the sum due for freight and carriage 
of goodR on the delivery of the bill of lading. Heldy nothing recoverable 
svh nomine freij^ht, as nothing could be due on the delivery of the bill of 
lading without a special contract, '' freight " not being due tUl the delivery 
of the goods (n). 

Note 1. — " With Primage and Average accustamedy — Primage was 
originally a small payment made by the merchant to the master 
for care and attention bestowed on his goods, for which the 
master could sue (o). By the master's agreement vvith the ship- 
owner, primage may and usually does belong to the shipowner ; 
and in that case the master cannot contract in the bill of lading 
that it should be paid to him (p). Primage at the present time 
is a percentage on the freight, paid to the shipowner by the 
merchant; part of it is sometimes allowed to the merchant's 
shipping agent by the shipowner as his remuneration, being in 
effect a sort of commission. It is very rare to find a master 
receiving primage at the present day. 

Average accustomed, or petty average, refers to certain small 
charges and expenses which used to be borne partly by ship and 
pMtly by cargo ; the charge is now obsolete. 

Note 2. — ^Freight is ususSly payable under a voyage charter, 
in accordsmce with the express provisions of the charter, thus : 
a certain proportion of the freight, or a certain lump sum on 
sailing ; remainder on delivery, either by cash or by specified 
bills. If the charter is a round charter, or there are loading and 
discharging expenses in the course of the voyage, such disburse- 
ments are usually by the charter to be advanced against the 
freight by the charterers or their agents (q). 

The time charter clause speaks for itself. The following are 
specimens of clauses as to freight in charters : — 

" On being paid freight on the quantity delivered at the rat^ 
of , freight being paid — one third in cash on signing bill 

of lading less 6 per cent, for interest and insurance ; sufficient 
cash, at current rate of exchange, for ship's disbursements, to be 
advanced free of charge, at port of discharge, and the remainder 



(m) Lidgett r. Perrinj vide supra, distingaishable from Krall v. Burnett bj the 
special facts. 

(n) Blakey v. Dixon (1800), 2 B. & P. 321. 

(o) CharleUm r. Cotesworth (1825), R. & M. 175; Best v. Saunders (1828X 
M. & M. 208. 

(p) Caughey v. Gordon (1878), 3 C. P. D. 419. 

(g) Under certain circumstances the charterers may in effect hare to pay their 
advances twice : Bodoconachi v. MiRmm (1886), L. R. 17 Q. B. D. 316, sed qwBre. 
This case is now (Oct. 1886) ander appeal. 
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by an approved bill in London^ at three months' date on the 
right and tme delivery of the cargo agreeably to bills of 
lading : "—or in a time charter : — 

*' The charterers shall pay for the nse and hire of the said 
vessel at the rate of per gross register ton per calendar 

month, and at and after the same rate for any part of a month ; 
time to continue nntil the delivery to the owners, unless lost, at 
London. Should the vessel be lost without being heard of^ hire 
shall cease to be due fifteen days after the date on which she 
left her last port** 

Where the charterers propose to put the ship up as a general 
ship, and the captain may sign bills of lading at a lower rate of 
freight than the charter, the shipowners usually protect them- 
selves thus : '' any di£ference between charter and bill of lading 
to be settled at port of loading before saiHog ; if in vessel's 
favour, to be paid in cash, at current rate of exchange lees in« 
surance; if in charterer's favour, by captain's draft, payable 
three days after ship's arrival at port of discharge." 

Note 3. — Stipulations as to the payment of freight in the bill 
of lading vary very much. It is very common to find the 
freight made due and payable ** on shipment of the goods," or 
*' in exchange for bills of lading," or ** on or before the departure 
of the veeseL" A verv usual clause is *' Freight for the said 
ffoods with primaffe to become due on shipment, and to be paid 
in London in caui without deduction, ship lost or not lost;" 
where the freight is to be paid on delivery it is sometimes 
secured thus : *' Freiffht and primage for the said goods to be 
paid at destination, but if the consignee for any reason, perils 
of Uie sea excepted, refuses to pay the same, shippers hereby 
undertake to pay amount here on demand," or " to oe delivered 
after safe arrival at Z. to 0., freight for the said goods as per 
margin beine paid first in London." The clause *' ship lost or 
not lost," tdmost always appears. A proviso is sometimes 
inserted for the payment of double freight on goods incorrectly 
described. 



Article 137.— Advance Freight. 



Where money is to be paid by the shipper to the ship- 
owner before the delivery of the goods, such payment will 
be treated as an advance of freight, or as a loan, according 
to the intention of the parties as expressed in the docu- 
ments (r). A stipulation that it shall be paid ** subject to 



(r) Attison t. Bristol Marine Insurance Oo, (1876), L. R. 1 App. C. 209, at 
pp. 217, 233, in which all the cases are discussed hj Brett, J., and Kirchner t. 
Venus (1859), 12 Moore, P. C. 361, is explained. 
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insaranoe/' op " less insurance," will indicate that the pay- 
ment is in advance of freight (a). 

If it is an advance of freight, it must be paid, though the 
goods are before payment lost by excepted perils, and it will 
not be recoverable from the shipowner if the goods are after 
payment so lost (i). It will be recoverable if the goods are not 
lost by excepted perils (oj), or if the shipowner has not ful- 
filled the condition precedent, of the starting within a reason- 
able time of a seaworthy ship on the a^^reed Toyage {%). 

If advance freight be not paid at the time specified, there 
Hill not be a lien for it ou the goods carried, without express 
stipulation (a). 

Payments for ship's use by the person liable to pay freight, 
before such freight is due, without authority from the contract 
of affreightment, will be treated rather as loans than as pre- 
payment of freight (6). 

If the payment in advance is regarded as a loan by the 
shipper to the shipowner, whether on security of the freight 
or not {e\ it is repayable, if freight to that amount be not 
dae from the shipper, whether the ship be lost or not, and it 
cannot be insured by either party {d). 

(0 AUiaon t. Bristol Co,^ vide supra, at p. 229 ; ffich y. Shield (ISST), 7 £. & B. 
633 ; Jackson v. Isaacs (1858), 3 H. & N. 405, in which the charterer was to 
deduct cost of insurance from adyance freight ; Frayes t. Worms (1865), 19 C. B., 
N. S. 159, in which it was held that genend average on advance height was to be 
paid by the charterer. According to Bodoconachi y. MUbwrn (1886), L. R. 
17 Q. B. D. 316, if the charterer has omitted to insure, he will be liable for such 
advance freight a second time, if, the ship being lost, he claims as damages the 
price he would have received for the cargo, had the voyage been completed. This 
case is now (Oct. 1886) under appeal. 

(t) Anonymous Case (1684), 2 Shower, 283; De Silvdle v. Kendall (1815), 
4 M. & S. 37 ; Byrne y. Schiller (1871), L. R. 6 Ex. 20, 319 ; Saunders v. Drew 
(1832), 3 B. & Ad. 445. For the explanation of this rule, which is peculiar to 
£nglish law, and probably arose from the long voyages of the East India trade, 
see Brett, J., in L. R. 1 App. C. 223. 

{x) 0. Indiiin Peninstdar R. Co. v. TumbuU (1885^ 53 L. T. 325. 

(*) Es parte Nyholm. In re Child (1873), 29 L. T. 634. 

(a) Bow y. Kirchner (1857), 11 Moore, P. C. 21 ; Kirchner v. Venus (1859% 
12 Moore, P. C. 361 ; Tamvaoo v. Simpson (1866), 19 C. B., N. S. 453, see the 
judgment of Willes, J. ; Ex parte Nyholm, In re Child (1873), 29 L. T. 634, and 
see Articles 150, 155, 167, post, 

(6) Tanner v. Phillips (1872), 42 L. J. Ch. 125 ; The Salacia (1862), 32 L J. 
A^n. 43, and see Article 147, s. vii. 

(o) It may not involve a set-off against the freight. 

(d) Watson v. Shankland (1873), L. R. 2 H. L. Sc 304 ; Manfield v. Maiiland 
(1821), 4 B. & Aid. 582; Allison v. Bristol Marine Insurance Co, (1876), L. R. 
1 App. C. 229, 253. 
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Ocue 1. — Goods were shipped under a charter " to be delivered on beinc; 
pud freight £5 per ton delivered . . . Cash for ship's disbursements to be 
advanced to the extent of £300, free of interest, but sabject to insur- 
ance .... The freight to be paid on unloading and right deUverj of cargo 
as follows, in cash, less two months' interest at 5 per cent., and if requireid 
£300 to be paid in cash on arrival at port of loading, less two months' 
interest." D., agent for the charterer, 0., advanced £300 ; the ship was 
lost on the voyage, and C. claimed £300 from A., the shipowner, as a 
loan. Edd, that the charter, and the provision for insurance, shewed 
conclusively that the advance was for freight, and not for a loan, and as 
such could not be recovered, thou^ the ship was lost (e). 

Case 2. — A ship was chartered, " freight to be paid thus : £1200 to be 
advanced the master by freighter's ageiits at X., and to be deducted with 
li per cent, commission on the amount advanced, and cost of insurance, 
from freight on settlement thereof, and the remainder on right delivery of 
the cargo at port of discharge, in cash ... the master to sign bills of 
lading at any current rate of freight required without prejudice to the 
chiuter, but not under chartered rates unless the difference be paid in 
cash." The shippers paid the £1200, and required the master to sign bills 
of lading under chartered rates, putting off the payment in cash of the 
difference, £700, by excuses. The ship was lost on the voyage. Held, the 
£1200 could not be recovered back from the shipowners, and the shipowners 
could recover the £700, the intention being that it should be advance of 
freight, payable whether tlie ship was lost or not (/). 

Case 3. — Goods were shippel under a charter, ** Four-fifths of freight 
calculated on quantity shipped to be advanced and paid in cash in one 
month from the vesseFs sailing from her last port in Great Britain, steamer 
lost or not lost." The excepted perils did not include the master's n^li- 
gence. She sailed July 12, and was lost through the negligence of her 
master on July 19, the loss being known on July 21 ; on July 26 the 
freighter paid four-fifths of freight to the charterer. Held, that the freighter 
could recover such pavment, as '' lost or not lost " only referred to losses 
by excepted perils, and not to a loss by master's negligence (g). 

Case 4. — Goods were shipped under a charter, " freight to be paid, half 
in cash on imloading and n^hi delivery of cargo, and the remainder by 
bill in London at four months' date, llie captain to be supplied with cash 
for ship's use." Under the last clause, the master drew a oill for £219 on 
the freighters, which was accepted and paid. The ship was lost on the 
voyage. EM, that the sum of £219 was a loan, repayable by the ship- 
owner whatever the result of the voyage, and consequently not insurable 
by the charterer (h). 

Cast 5. — GKxKis were shipped under a charter, ** Sufficient cash for ship's 
disbursements to be advanced, if required, to the captain by charterers (C.) 
on accoimt of freight at current rate of exchanue subject to insurance only." 
The whole freight was £735. 0. advanced at X. £160, bemg allowed £5 
for insurance. 0. did not insure the £160. The ship was lost by perils 



(e) Bicks V. Shield (1857), 7 E. & B. 633. See also Alliaon v. Bristol Insur- 
ance Co,, vide supra ; and for a curious case of advanoe freight, see The Thyatira 
(1883), L. R. 8 P. D. 156. 

(/) Bf/me T. Schiller (1871), L. R. 6 Ex. 20, 319. That the shipowners would 
have na'lien for such a difference without an express agreement, is shewn by 
Gardner r. J^chmann (1884^ 15 Q. B. D. 154. 

(a) 0. Indian Pen, B, Oo, v. Tumbull (1885^ 53 L. T. 325. 

(A) Manfield v. Maitiand (1821), 4 B. & Aid. 582. 
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not excepted, and 0. claimed to recover £8500, the price for which the 
goods were sold ''to arrive,** less £575 balance of freight. The ship- 
owners claimed to deduct £735, the whole freight. Beld^ they were 
entitled to do so (t). 



Artiele IZS.—Back Freight. 

When the ship is either ready to deliver cargo at the port 
of destination, or is prevented by excepted perils from reach- 
ing such port (y), but the merchant does not take delivery 
or forward instructions within a reasonable time, the master, 
if he does not tranship in the interests of the shipowner (Jc)y 
has the power and duty to deal with the cargo in the owner's 
interest at the owner's expense. He may land and warehouse 
it, or if this is impracticable, may carry it in his ship, or 
forward it in another ship, to such place as may be most 
convenient for its owner, and can charge the owner with 
remuneration for and expenses of such carriage under the 
name of " lack freight " (J). 

Case. — Oil was shipped from X. to Havre, under a bill of lading, " Gk)ods 
to be taken out within twenty-four hours after arrivaL" On reaching 
Havre the landing of oil was forbidden ; attempts to land it at other ports 
near failed. The ship returned to H., transhipped the oil into li^chters in 
the harbour, unloaded the rest of the cargo, reshipped the oil, and brought 
it back to L. The shipper made no request for the delivery of the goods 
at Havre. Held, that the shi)K)wner was entitled to the freight and 
expenses of the retiun journey to X., as well as the original freight from 
X. to d. (0. 



Dead Freight. 
See Article 161, post. 

(0 BodoconacM v. Milbum (1886), 17 Q. B. D. 316. If C. had insured, he 
would have recovered £160 from the underwriters, the benefit of which would 
have gone to A.; C. was not allowed, therefore, to take advantage of his 
failure to insure, for which A. had paid. This case is now (Oct. 1886) under 
appeal. 

(j) Semble, that the shipowner can here also recover similar expenses and back 
freight, incurred in interests of cargo-owner: vide Notara v. Henderson (1870), 
L R. 5 Q. B. 346, and Articles 101, 103. Where the vovage is prevented by ito 
illegality, back freight may be recoverable where such illegality was not known 
to the shipowner, but not where it was : ffeslop v. Jones (1787), 2 Chit. 550. 

(A) Article 103. 

(0 Cargo ex Argos (1873), L. R. 5 P. C. 134, settling Lord Mansfield's doubt 
in Oiristy v. Bow (1808), 1 Taunt. 300, at p. 314. See Article 126. 
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Article 1S9.— Shipowner's Bight to FvU Freight. 

The shipowner is entitled to the full freight in the charter 
or bill of lading : 

1. When he delivers the goods at the port of destination {m\ 
or is ready to deliver them, but the consignee does not take 
delivery within a reasonable time (n). 

2. Where a lump sum as freight has been stipulated for, 
and he has delivered, or is ready to deliver, some part of such 
goods (o). 

3. Where, the necessity of transhipment having arisen, he 
has transhipped, and so caused the goods to be delivered, 
even though at a less freight than that originally contracted 
for (p). 

4. Where he has been prevented from delivering the goods 
solely by the default of the freighter, as in refusing to accept 
delivery at the port of destination (j), or in requiring delivery 
of the goods at an intermediate port (r), or in refusing to 
name a safe port to which the ship can proceed, and enter («). 

0a9e 1. — F. shipped cement under a bill of lading, " Freight to be paid 
within three days after the arrival of ship before the delivery of any jwr- 
tion of the goods specified in this bill of lading." The vessel arrived, bat 
on the day of amval a fire accidentally arose which necessitated the 
soottling of the ship, and the oement was so acted upon by wat^ as to 
cease to exist as cement. Held, that the master must be ready to deliver 
before freight was payable, and therefore no freight was due (t). 

Gate 2. — F. shipped petroleum on A.'s ship to be delivered at Havre, to 
be taken by F. within twenty-four hours of ship's arrival at Havre. At 
H. the port authorities refused to allow the petroleum to be landed or the 
d^ip to come to the ordinary place of discharge in the port The ship was 
allowed to anchor in the outer port, and F. could have taken delivery of 
the petroleum there into lighters. F. made no application of any sort for 



(m) Delivery need not be to the consignee, if it is in a manner approved by 
bim : see Fenwick v. Boyd (1846), 15 M. & W. 632. 

(n) Dutkie v. Eilton (1868), L. R. 4 C. P. 138, at p. 143 ; Cargo ex Argoe 
(1872), L. R. 5 P. C. 134 ; and per Lord Mansfield, in Luke v. Lyde (1 759), 2 Burr. 
883. 

(o) Ft<fe, Article 140. 

(p) Shipton V. Thomt<m (1888), 1 P. & D. 216; Matthevfg v. GObe (I860), 
30 L J. Q. B. 55, is not inconsistent with this, but turns on specific facts; and see 
Article 103. 

(9) Cotrgo ea Argoa, vide supra, 

(r) 7%« Ba^ (1864), B. & L. 292 ; Cargo em Galam (1863), B. & L. 167 ; 
The Soblometen (1866), L. R. 1 Adm. 293 ; Ltie v. Lyde (1759), 2 Burr, at p. 868. 

($) The Teutonia (1872), L. R. 4 P. C. 171. 

(<) Duthie V. EiUon (1868), L. R. 4 C. P. 138. 
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t 
the goods to the ship. Hdd^ that A. had done all that was required on 
his part, and was eotitled to full freight (u), 

Ccue 3. — F. shipped goods from X. to Z. on the French ship 8. During 
the voyage, from sea damage, the vessel put into Y. French law requires 
a '' certificate of innayigahility '* hefore the voyage could be abandoned. 
Before the legal process of obtuning this certificate was completed, F. 
arrested the ship, and obtained the car^o without the master's consent 
Jffeldj that as the reasonable time allowed the master in which to tranship 
or repair had not expired, F. had no right to seize the cargo, aud was liable 
for the whole freight (v). 

Ckue 4. — G. chartered A.'s ship to carry a cargo from X. to Z. Unknown 
to A. there was a Respondentia bond on the cargo. On the voyage to Z. 
the ship was straDdeo at T., and while there the cargo was seized by the 
bondholder and sold, G. not interfering. Eddy that as A. was prevented 
from carrying to Z. by the act of C, he was entitled to full freight to 
Z. (a;). 

Case 6. — A German vessel was chartered to proceed to Y. for orders, and 
thence to a safe port as ordered in Great Britain, or on the continent 
between Havre and Hamburg. On reaching Y. the ship was ordered to 
Dunkirk, then safe, but before the ship's arrival there, owing to war 
between France and (Germany the vessel could not safely enter, and 
accordingly proceeded to Dover. The charterers required her to proceed to 
Dunkirk, and refused to name any other port, or to pay freight at Dover. — 
Hddy that as the charterers had &iled to name a port safe on arrival, the 
ship was discharged from the necessity of completing her voyage, and the 
shipowner was entitled to full freight at Dover (y). 



Artide 140. — Lump Freight. 

Lump freight is a gross sum stipulated to be paid for the 
use of the entire ship ; it will, therefore, be payable if the 
shipowner be ready to perform his contract, though no goods 
are shipped, or though part of the goods shipped are not 
delivered. If any goods are shipped, some must be delivered, 
to entitle the shipowner to lump freight {z). 

(tt) Qsrgo ex Argos (1873), L. B. 5 P. C. 134. 

(v) The Bahia (1864), B. & L. 292. If the goods owner tenders full freight at 
an intermediate port, the master is bound to deliver; I%e Patria (1863), U R. 
3 Adm. 436. Blaaoo v. Fletchir (1863), 14 C. B., N. 8. 147, turns on a special 
authority from the master. 

(x) Cargo ex Gakan (1863), B. k L. 167. See also The Sobiomaten (1866), 
L. R. 1 Adm. 293. 

(y) I7te Teutonia (1872), L. R. 4 P. C. 171. 

(«) 77ie Norway (1865), 3 Moore, P. C, N. S. 246 ; Sobineon v. Knights (1873^ 
L. R. 8 C. P. 465 ; Merchant Shipping Co, v. Armitage (1873), L. R. 8 0. P. 469 ; 
L. R. 9 Q. B. 99. Dr. Lushington in The Norway ^ 12 L. T. 56, had expressed the 
opinion that where short delivery of goods was not due to excepted perils, the 
freighter might deduct pro rata freight for the goods not delivered, though he could 
not deduct their value, nor could he deduct the freight if the short delivery were 
due to excepted perils. The Judicial Committee, reversing him on the question yf 

Q 2 
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Cote. — A ship was chartered to load a full cargo, proceed to Z. and 
there deliver the same on being paid "a lump freight of £315." On the 
voyage, part of the cargo, properly loaded, was lost through perils of the 
sea. Held, that on delivery or the remainder, the full freight of £315 was 
payable (a). 



Artide 141. — Full freight for delivery of damaged Ooods, or 
for short delivery. 

The shipowner will be entitled to full freight : 

1. If he is ready to deliver in substance at the port of des- 
tination the goods loaded, though in a damaged condition. 
The freighter will not be entitled to make a deduction from 
the freight for the damage, but will have a separate cause of 
action for it, if it was not caused solely by excepted perils, 
or by the vice of the goods themselves. The question is 
whether the substance delivered is identical with the sub- 
stance loaded, though it may have deteriorated in quality (5). 

Com 1. — Coal shipped under a charter was by the negligence of the 
master so deteriorated in quality as not to be worth its freight The 
charterer therefore abandoned it to the shipowner and claimed to be dis- 
charged from freight. Held, he was not entitled to abandon, and was 
liable for the whole freight ; his remedy being by cross-RCtion (c). 

Case 2. — Bricks wore shipped under a charter ; by the master's negli- 
gence they arrived as brickdust. Held^ the freighter was liable for the mil 
fireight, and had his remedy by cross-action ((Q. 

2. The shipowner is entitled to full freight, though he 
delivers less goods than the quantity named in the bill of 

fact, held that the short delivery wis due to excepted perils, but also said : ** We do 
not mean to ezpres^ an opinion that eren if the jettison and sale had been attribai- 
able to the negligence of the master there ooght to be a deduction. Perhaps in 
this case, the proper remedy of the shipper wonld have been by a cross-action." 
Coleridge, C.J., expresses a doubt whether this is correct in Merchant Skipping Co, 
▼. AmStage, at L. R. 9 Q. B. p. 107. 

(a) Eobinson v. Knights^ vide supra, 

(6) Dakin y. Oxley (1864), 15 C. B., N. S. 646, per WiUes, J., at pp. 664, 
et seq. ; Melhvish v. Garrett (1858), 4 Jar., N. S., 943 ; Shields v. Davis (1S15X 
6 Taunt. 65. 

!c) DaJtin ▼. Oxley, vide supra, 
d) MelhUsh ▼. Garrett, vide supra. The distinction between this case and that 
of Duthie v. ffUton (1868), L. R. 4 C. P. 138, where cement was affected by water, 
so as to become a solid mass, and it was held that no freight was due, is, I suppose* 
that the substance there was something different from tbe substance loaded, 
though the brickdust and the solid cement would seem equally useless to the 
shipper. Willes, J., in Dakin y. Oxley, at p. 667, puts the question thus : ^ What 
was the thing for the carriage of which freight was to be paid, and whether that 
thing, or any and how much of it has substantially arrived." 
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lading, if be deliyers all that were loaded {e). Statements 
of contents or weight contained in the bill of lading are 
binding against the shipper or consignee for the purposes of 
freight, if the goods are delivered as received (/). 

Case 1. — A bill of lading shewed 300 tons to be shipped ; only 217 tons 
were delivered. On proof that no more had been loaded ; hdd, that the 
whole freight was due (^). 

Case 2. — A ship was chartered to pay freight at Ts. per quarter 
delivered to consignee, but if any part was delivered damaged, freight 
should be paid at captain's option, either on invoice quantity l(^ed as per 
bill of lading, or half freight on damaged portion. Eightv quarters were 
damaged, and the captain elected to receive full freight on the bill of lading 
amount This was " 2368 quarters, quantity and quality unknown," but 
only 2266 quarters were delivered. Held^ that the shippers were liable to 
pay on the bill of lading amount Qi), 



Artiele 142, — Freight pro rata /or short delivery. 

If the shipowner, contracting to load a full cargo, only 
loads and carries part of it (i), or if, having loaded a full 
cargo, he only delivers part of it, he will, in the absence of a 
stipulation for lump freight (%), only be entitled to freight 
pro rata in the quantity delivered ; and the freighter can 
counterclaim for short delivery, not solely caused by excepted 
perils, or the vice of the goods themselves (Z). 

Com. — ^A ship was chartered to proceed to X. and there load a complete 
cargo of hemp, and proceed to Z. and deliver the same on being paid 
freight at £6 per ton. A complete cargo was not loaded. Held, that the 
shipowner could recover freight pro rata on the quantity delivered, and 
the freighter bad a cross-action for failure to load a complete cargo (m). 



(«) Davidson ▼.' Choynne (1810), 12 East, 381 ; Blanchet v. Pwosll (1874), 
L. R. 9 Ex. 74 ; Meyer v. Dresser (1864), 16 C. B., N. S. 646 ; The Norway (1865), 
3 Moore, P. C, N. S. 245 ; Jessel v. Bath (1867), L R. 2 Ex. 267. 

(f ) Tidly v. Terry (1873), L. R. 8 C. P. 679. See also Covas v, Bingham 
(1853), 2 £. & B. 836. 

(g) Blanchet v. Powell, vide supra. 

(A) Tully V. Terry, vide supra. See abo Jessel v. Bath (1867), L. R. 2 Ex. 267. 

(0 BUchie Y. Atkinson (1808), 10 East, 295. 

(A) Willes, J., suggests in Dakin ▼. Oxley, vide supra, an exception if the delivery 
of the whole cargo is made a condition precedent to the payment of any freight ; 
but snch a case is believed never to occur in practice. 

(0 Dakm V. Oxlev (1864), 15 0. B., N. S. at p. 665 ; The Norway (1865), 
3 Moore, P. C, N. S. 245 ; Spaight v. Famworth (1880), L. B. 5 Q. B. D. 115 ; as 
to French law, see Blanchet t. Povoell (1874), L. R. 9 Ex. 74 ; as to Prussian law 
and usage, see Meyer v. Dresser (1864), 16 C. B., N. S. 646. 

(m) Bitchie ▼. Atkinson (1808), 10 East, 295. 
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Article 143. — Freight pro rata for delivery short of place of 
destination. 

Where the shipowner delivers the goods to the merchant 
short of the port of destination, he can only claim freight 
proportional to the amount of voyage completed, known as 
freight pro rata itineris peracti^ or freight pro ratay if an 
express or implied agreement to that effect exists with the 
merchant (n). 

Such an agreement will not be implied from the mere fact 
that the merchant receives his goods at the request of the 
shipowner at an intermediate port (o). 

To justify a claim for pro rata freight there must be such 
a voluntary acceptanr»e of the goods by their owner, at a 
point short of their final destination, or such a dealing, or 
n^Iect to deal with them there, as to raise a fair inference 
that the farther carrying of the goods (the shipowner having 
a right to carry them further), was intentionally dispensed 
with by the goods owner (p). 

Thus where the goods are arrested, and the goods owner 
knowing of their arrest, takes no step to release them, and 
allows them to be sold, a claim for pro rata freight arises (;). 
But where the shipowner has no longer a right to carry on, 
as where he abandons the ship and cargo, or where he delays 
repairs or transhipment beyond a reasonable time, the goods 



(n) Osgood v. Oroning (1810) ; 2 Camp. 466 ; The Newport (1858), Swabey, 
335 ; LvJke y. Lyde (1759), 2 Burr. 882 ; Dakm y. Oxley (1864), 15 0. B., N. S., 
646, at p. 665. 

(o) The SMomsten (1866), L. R. 1 Adm. 293 ; Cook v. Jetmmgs (1797), 7 T. R. 
381; Ketoalf r. Brit. Iron Works (1877), L. R. 2 Q. B. D. 423; Thornton t. 
FairlieXlSlS), 8 Taunt. 354. 

(p) Osgood V. Oromng, vide supra ; The Newport, vide supra ; Christy v. How 
(1808), 1 Taunt. 299 ; Liddard v. Xoptfs (1809), 10 East, 526 ; MitcheU r, Darthez 
(1836), 2 Bing. N. C. 555. 

(g) J7ie SdUomstenj vide supra: Lord Mansfield's remark in Luke r. Lyde, vide 
supra, at p. 888, that '< if the merchant abandons all, he is excused freight, and he 
may abandon all thou^rh they are not all lost," must be read with the comments of 
Willes, J., in Dakin v. Oxley, vide supra, at p. 665, who substitutes ** decline to accept ** 
for *' abandon ;** in which case the goods owner, by declining to accept his goods 
short of the place of destination at pro r<Ua freight will compel the master either 
to carry or send them on at the full freight (see Articles 103, 138, 139), or to 
give them up to their owner there, without requiring any freight. 
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owner, who receives his goods, will not thereby give the ship- 
owner any claim for freight pro rata (r). 

A sale by the master, though justifiable in the interests of 
the cargo, gives him no claim for pro rata freight, if the 
goods owner has not been consulted, whether such consulta- 
tion was possible or not («), or having been consulted, has 
not acquiesced (t). 

Case 1. — A ship was chartered from X. to Z., but was prevented from 
reaching Z. by "restraints of princes." The consignees requested the 
master to deliver at T. into their lighters, and he delivered part of the 
cargo there. Held^ that freight pro rata was due for the part of the cargo 
delivered at Y. (u). 

Case 2. — ^A chartered vessel on the voyage became disabled, and was on 
October 2 towed into an English port, where she and the cargo were 
arrest^ in a salvage suit on October 7. The master took the necHisary 
steps to defend the suit, but on October 24 abandoned the vessel; the 
owners of the cargo had been informed of the suit, and of the probable sale 
of the cargo, but gave no instructions. The cargo was sold by the order of 
the Court. Hdd^ that the owners of the cargo by their inaction had waived 
their right to have the voyage completed, at a time when the master had 
not lost his right to tranship, and that the cargo owners were therefore 
liable to pay pro rata freight (a?). 

(7ase 3. — A ship was chartered to sail from X. to Z. ; owing to restraint 
of princes she was unable to proceed, and put back to Y. ; the charterers 
refused to accept the cargo at Y. ; the shipowner miloaded it after notice 
to the charterers, and it was sold by consent without prejudice to questions 
in dispute. Hdd, that there was no liability in the charterers to pay freight 
pro rata (y). 

Case 4. — A ship was chartered to proceed to Ti^^nrogand deliver cargo. 
Owing to ice in the Sea of Azof she could get no further than Kertch, ^>0 
miles by sea from T. aod would have had to wait till the spring to com- 
plete her voyage. The captain proposed to discharge the cargo, the con- 
signees objected. The captain delivered the cargo to the custom-house at 



(r) ne Kathleen (1874), L. R. 4 Adm. 269 ; The Cvto (1881), L. R. 7 P. D. 5 
(C.A.); 2^ XiJp<ir (1885), 52 L. T. 768. 

(«) Vlierh<m v. Chapman (1844), 13 M. & W. 230 ; Hopper y. Bwftess (1876% 
L R. 1 C. P. D. 137 ; Acatos v. Bums (1878), L. R. 3 Ex. D. 282 (CJL). 

(0 HUl V. WUeon (1879), 4 C. P. D. 329. To render himself lUble Xo pro rata 
freight, the goods owner, baring had an option of having the goods sent on to their 
destination, or of accepting them at the intermediate port, most accept the goods 
at the intermediate port: HiU v. WUsony at p. 335. See also BlasGO v. Fletcher 
(1863), 14 0. B., N. S. 147. temhlej however, that while the captain mnst protect 
the interests of the goods, he should also protect the interests of the ship, and 
should not let the go^ go without the payment of pro rata freight. 

(») Christy v. Bow (1808), 1 Taunt. 299. 

Ix) The Sobhmsten (1866), L. R. 1 Adm. 293. Smble, the shipowner was 
entitled to full freight, as the master, beinia: entitled to tranship, was prevented 
by the default of the cargo owners; see The Bahia (1864), B. & L. 292. The 
case cited is distinguishable from such cases as Hopper y. Bumess (1876), L. R. 
1 C. P. D. 137, as there the sale was by the master ; here the master was in no 
way responsible for it. 

(y) Liddard v. Lopes (1809), 10 East, 526. 
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Eertch, claimiog a lien on it for freight ; the custom-house gave it up to 
tbe consignees, who gave the captain a receipt for it, but declined to pay 
treight. Edd^ that the shipowner was not entitled to full freight, for he 
had not completed the voyage, nor to pro rata freight, for there was no 
express or implied contract to pay it (z). . 

Com 5. — C. chartered a ship to carry a car^ from X. to Q. and deliver 
it ; to load another cargo at Q. and carry it to Z., the freight for the voyage 
out and home, payable on final delivery of the cargo, to be £1300. The 
ship reached Q. and discharged ; she then loaded a cargo and proceeded to 
Z., but on the voyage suflfei-ed great damage and put into Y., where the 
ship and one-third of the cargo were abandoned. 'Ilie captain left for 
England, leaving instructions with the vice-consul to forward the remainder 
of the hides to Z., and the.v were forwarded. Hdd, that C. was liable to 
pay freight pro rata from Q. to Y. ; that he was not liable for freight from 
X. to Q. ; nor could the shipowner claim freight from Y. to Z., as the vice- 
consul and captain in their combined action bad acted as agents of G. and 
not of the shipowner («). 

Com 6. — A ship on a voyage to Z. was, owing to the perils of the sea, 
abandoned by her crew. She was found derelict by another ship, which 
brought her into an English port. Edd^ that upon satisfying the cargo's 
liabiUty to the salvors the cargo owners were entitled to their goods without 
payment of any freight, the contract of affreightment being at an end by 
justifiable abandonment of the ship, and the shipowner having therefore no 
right to carry on by transhipment (6). 

Com 7. — A ship, 5., on a chartered voyage met with storms, and signals 
of distress were made to the ship H, The S.^s master and crew went on 
board the i?., but without taking clothes or baggage ; on seeking to return 
to the 8, they were not allowed ; the master of the R, sent some of his own 
crew on 'board the 8, and the 8,^s crew helped to navigate the R, Edd, 
that there was no such abandonment as put an end to the contract of 
carriage, (as there was either no abandonment or an unjustiOable one) ; that 
the shi|)Owners were therefore entitled at least to pro rata freight, if the 
consignees required delivery of the cargo (c). 

Cate 8. — ^A vessel, chartered to carry coals from X. to Z., by perils of 
the sea required repairs at Y. ; to effect this the captain justifiably sold part 
of the cargo at a higher price than he could have obtained in Z. Hdd, 
that as the cargo owner bad not acquiesced in the sale no claim for pro rata 
freight to Y. could be made agtdnst him (d). 

Note. — Hopper v. Bumess (d), reoonciles the caaes of BaiUie v. 
MovdigliatU (e) and Hunter v. Prttwep (/), showing that mere 

(£) Metcalfe v. Britannia Ironworks Co. (1877), L. R. 2 Q. B. D. 423. See also 
Castel V. Trechmann (1884), 1 C. & E. 276. 

(a) Mitchell v. Darthet (1836), 2 Bing. N. C. 555. 

(6) The Cito (1881), L. R. 7 P. D: 5: see also The Kathleen (1874), L. R. 
4 Adm. 269 ; Cwrling v. Long (1797), 1 B. & P. 634. On rights of under- 
writers to freight, see Hickie v. Rodocanachi (1855), 4 H. & N. 455 ; MiUer v. 
Woodfall (1857), 8 E. & B. 493. 

(c) 77^e Leptir (1885), 52 L. T. 768. Sembley that if the owners were willing 
to tranship and carry on, the consignees were not entitled to their goods without 
full freight being paid. In this case the suit was by salvors ; the shipowners 
put in no appearance, and would seem to have abandoned all intention of carrying 
on, in which case they would have no right to any freight. 

(d) Hopper v. Bumess (1876), L. R. 1 C. P. D. 137. 

(e) (1785), Park on Insurance, p. 90. 

(/) Hunter v. Pnnsep (1808), 10 East, 378. 
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receipt of the produce of the sale of goods at an intermediate 
port by their owner cannot be treated as the receipt of the 
goods themselves, so as to give rise to a claim to freight pro 
rata. Brett, J., puts the cargo owner's position thus : — 

(1.) If the goods are sold for a higher price at the interme- 
diate port, than they would fetch at the port of destination, he 
can treat the proceeds as a forced loan, and claim them at once 
without paying pro rata freight. 

(2.) If they are sold for a smaller price, he can similarly treat 
the actual proceeds as a forced loan (g)^ but he can also claim 
an indemnity for the difference of the price, if, but not unless, 
the ship arrives at the port of destination (A), and he must then 
deduct the freight that would have been due on the delivery of 
the goods there if carried. 



Article 144. — Amotmt of Freight. 

Freight is payable accordiDg to the express stipulations of 
the charter or bill of lading (i), or, failing them, according to 
the custom of the trade or port (j). 

Thus, if the goods shipped belong to the shipowner, and 
therefore no freight is due from him for their carriage, but a 
freight whether substantial {k)y or nomiual (Z), is inserted in 
the bill of lading as payable, that freight will be payable by 
assignees of the bill of lading or persons taking delivery 
under it, other than the owner or his agents. 

Case 1. — ^E., master of a ship owned by A., carried a cargo of wheat '' on 
owner's account," parchased on the credit of R. to whom E. gave bills of 
lading for *' wheat shipped on owner's acooimt, deliverable to P.'s order at 
freight of U. per ton," and bills of exchange for the price, which A. accepted. 
A. bad mortgaged his ship to M. A. sold the cargo in transitu to E., the 
sale note running ** as cai^o is coming on ship's account, freight to be com- 
puted at £2 16s. per ton. A. indorsed the bill of lading, which he had 
received from P. on his acceptance of the bills of exchange, to K. with a note : 



(g) This had been doubted by Pollock, C.B., in Atkinson y. Stephens (1852), 

7 Ex. 567. 

(A) Atkinson y. Stephens, vide supra, 

(t) There may be an express agreement for the payment of freight oatside 
that in the bill of lading: Hedley y. Lapage (1816), Holt, 892. 
(;*) See Article 8, pp. 17, 18. 
(Jt) Weijuelin y. Cellier (1873), L. R. 6 H. L. 286. 
(0 Keith y. Burrows (1877), L. R. 2 App. C. 636 ; Brovm y. Norih (1852), 

8 Ex. 1 ; Turner y. Trustees of Liverpool Docks (1851), 6 Ex. 543. The ship- 
owner may, howeyer, haye a lien as unpaid yendor for the balance of the price 
representing what would be freight, if the shipowner and original goods owner 
were diflfercnt : Suxm y. Barber (1879), L. R. 5 Ex. D. 130. 
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'* The freight assigned is at the rate of £2 15s. per ton, and not the nominal 
amount of Is. per ton.** On ship's arrival, M., as mortgagee, took posses- 
sion, and claimed freight at £2 15s. from E., who refused to pay more than 
Is. Eeldf that M. was only entitled to the freight nameii in the hill 
of lading, the larger sum heiug in reahty part or the pnrchase-money, 
and no daim of quantum meruit being possible in &ce of tiie express 
contract (m). 

Caae 2. — D., as agent for C, purchased and paid for rice to be carried to 
Z. in G.'s ship. The rice was then shipped under bills of lading, ** to be 
delivered to D. or assigns, freiicht for the said goods at £4 5s. per tou.** 
G. assigned the freight to M. during the voyage. HM^ that on arrival 
D. was bound to pay to M. the freight in the bill of lading, and was not 
entitled to set off the price of the rice due from C. to himself (n). 

Where freight is payable on goods according to their 
weight or measurement, and owing to swelling (o), expansion 
after hydraulic pref^sure Q?), or shrinkage, the same goods are 
larger or smaller at the port of destination than when loaded, 
freight will be payable in the absence of express stipulation 
or usage on the amount shipped, and not on the amount 
delivered (j). 

Case 1. — ^A ship was chartered to load a full and complete cargo and 
deliver on being paid freight at £2 7s. 6<i. per ton. The bill of lading 
showed 2664 quarters shipped ; owing to heat the corn swelled, and 2785 
quarters were delivered. Hdd, that freight was payable on the quantity 
snipped, and not on its measurement at the port of discharge (r). 

Vaee 2. — Charter to load and deliver a full cargo of cotton on being paid 
freight at the rate of " £3 15s. per ton of 50 cubic feet delivered " on right 
delivery of cargo. The cotton was hydraulically pressed before shipment, 
and consequently expaniled on dehvery. Hdd, apart from a custom to pay 
by the measurement of the port of loading, that freight was payable on 
the quantity delivered as loaded, and nut on the measurement after diii- 
charge (p). 

So where freight is payable according to quantity or 

(m) Keith V. BMrr(w«(1877), L. R. 2 App. C. 636. 

(n) Weguelin v. Collier (1873), L. R. 6 H. L. 286. 

(o) Gibson v. 5ft<r^e<1855), 10 Kx. 622; Spcdght v. Famworth (1880). L. R. 
5 Q. B. D. 115, per Bowen, L.J., at p. 118. 

0>) Buckle V. Knoop (1867), L. R. 2 Ex. 338. 

(5) Dakin V. Oxley (1864), 15 C. B., N. S. 646, pw WiUes. J., pp. 665, 666. 

(r) Gibson v. Sturge^ vide supra. To meet this, the clause '* freight payabia accord- 
ing to net weight delivered,'' was sometimes introduced into shipping documents ; 
and in Couithurst v. Sweet (1866), L. R. 1 C. P. 649, under a bill of Uding with 
that clause, the shipowner wax held not entitled to demand freight on the weight 
named in the bill of lading, or to require the consignee to paj the expense of 
weighing. Willes, J., said, ''In the absence of anj custom to govern the matter, 
the person who wants to ascertain the quantity must incur the trouble and expense 
of weighing." In Spaight v. Famworthy vide suprOj the words were " freight pay- 
able on timber on intake measure of quantity delivered." This was held to mean 
on the quantity delivered taken at the actual mosures of the port of shipment. 
A more complicated clause is found in Tally w. Terry (1873), L. R. 8 C. P. 679. 
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measurement, the method of weighing or measuring, in the 
absence of express indication or custom to the contrary (^), 
must be determined by the custom of the port of loading {u). 

Case 1. — A tthip was chartered to carry a cargo of not lees than 1000 
tons weight and measurement. Eeldy that the proportions of weight and 
measurement goods were to be determined by the custom of the port of 
loading, and not of the port of discharge (as). 

Case 2. — A ^hiI) was chartered, ** freight at the rate of 35«. per 180 
English cubic feet taken on board, as per Gothenburg custom." The 
cargo was not measured at the Baltic port of shipment ; but, on arrival at 
HuU, was there measured for the payment of freight. Edd^ that it should 
be measured according to the G. custom, and not the custom of the port of 
discharge (y). 

Note. — ^For special clauses as to freight, where the cargo is to 
consist of several articles at various rates, see : 

Capper v. Forster (1837), 3 Bing. N. C. 938. 

Cockbum v. Alexander (1848), 6 C. B. 791. 

Warren v. Peabody (1849), 8 C. B. 800. 

Souihampion Co. v. Clarke (1870), L. B. 6 Ex. 63. 

For special phrases, e.g. : — 

Freight in full for the voyage, see Sweeting v. Darthez (1854), 
14 C. B. 538. 

Highest freight paid on same voyage ; Oether ▼. Capper (1 856), 
18 C. B. 866. 

Alternative freights : Oibhens ▼. Buisson (1834), 1 Bing. N. G. 
283. Fenwick v. Boyd (1846), 15 M. & W. 632. 



(Q Nielsen r. Neame (lSS4)y 1 C. & E. 288, where freight was to be paid << 4S8. 
per St. Petersburg standard hundred/' and the method of calculating St. P. standard 
hundreds used at the port of discharge was taken, on evidence of a custom to that 
eflfect. See also BotUmdey v. Forbes (1838), 5 Bing. N. C. 121. 

(») Pt«« ▼. Dowie (1865), 34 L. J. Q. B. 127 ; The Skandinof) (C.A.) (1881) 
51 L.J. Ad. 93. 

(x) Fust V. Dome, vide supra, and see Article 46, note, ante. 

(y) The Skandinav, vide supra. The two cases of Ifoller v. Living (1811), 4 Taunt. 
101, and Geraides t. Donison (1816), Holt. 346, are not inconsistent with this. In 
Holler Y. Living there was a contract to pay freight at £14 per last on a quantity 
stated in the bill of lading as " 100 lasts in 2092 hsLgs." The voyage was from D. 
to L. There were 2092 bags on board, and they contafhed 100 lasts by L. measure 
but not by D. measure : held, that the specific description in the bill of lading nega- 
tived any question of different measures, and freight was payable on 100 lasts. If 
the description had been simply " 100 lasts/' the question would arise, and it did 
in Geraides v. Donison, vide supra, where, following an usage of merchants, it was 
held that the bill of lading weight was subject to check by weighing at the port of 
delivery ; the Court there suggesting that the clau(»e " weights unknown *' in the 
bill of lading introduced the custom. But in TuUy v. Terry (1873), L. R. 8 C. P. 
679, that clause was held not to interfere with the captain's right under the 
charter to be paid freight on the invoice quantity in the bill of lading ; the object 
of the clause being explained to be *' to protect the captain against any mistake 
that might occur in the invoice quantity in i he bill of lading, in case of alleged 
short delivery, or deterioration, not caused by his default." Vide suprOy 
Article 52. 
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Article 145. — Freight ; when payable. 

When freight is payable on deliyery of the cargo, payment 
• and deliyery are concurrent acts. The merchant is not en- 
titled to have the goods unless he is ready to pay the freight. 
The shipowner is not entitled to the freight, unless he is 
ready to deliver the cargo (z). The master is entitled to 
refuse to discharge the cargo, unless freight is paid for each 
portion as delivered (a) ; semble, also that the merchant need 
only pay freight pari passu with delivery. 

Note. — Freight is usually payable at the financial centre; 
the stipulations as to the time of its payment vary consider- 
ably in practice, but in very many cases freight is payable at 
the port of loading, sometimes on delivery of bills of lading, 
sometimes with fourteen days' credit. In the former case, where 
the bill of lading contains a clause ** freight paid in London," 
the delivery of the bill of lading acts as a receipt for the freight. 



Article 146. — Time Freights in Charters. 

Where freight, is payable by time it is earned at the end 
of each period specified, unless a contrary intention ap- 
pears (6), although it may only be payable under the charter 
at longer intervals, and the ship is lost before the longer 
interval expires (e). 

In the absence of express agreement it is payable during 
the ship's detention by blockade (i), embargo (d), bad 
weather (d), or repairs (c). 

Note. — Time charters now usually contain clauses as fol- 
lows : — " In the event of loss of time from deficiency of men or 



(*) PayrUer r. James (1867), L. R. 2 C. P. 349; Totes v. JSaUton; Tate r. 
Meek; Tates v. Ifennell (1818), 2 Moora, 278-297 ; Duthie r. Eilton (18681 
L, R. 4 C. P. 138. 

(a) Black V. Base (1864), 2 Moore, P. C, N. S. 277. Brown v. Tanner (1868), 
L. R. 3 Ch. 597, which decides that the freight under a charter is not dne under 
the contract till all the cargo is delivered, and which tarns partly on the special 
words •* freight to be collected by the charterers," would not prevent the master 
from claiming his lien on each part of the cargo. 

(6) As it did in Qibfxm v. Mer^dez (1818), 2 B. & A. 17. 

(c) Haoelock t. Geddes (1809), 10 East, 555. 

((f) Moorsom v. Greaves (1811), 2 Camp. 626. 
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stores, break down of machinery, or damage preventing the 
working of the vessel for more than twenty-fonr working hours, 
the payment of hire shall oease till she be again in an efficient 
state to resume her service." . . . "Should the vessel be lost 
without being heard of hire shall cease to be due fifteen days 
after she left her last port." Some few charters contain a 
guarantee by the shipowner that the passage shall not exceed a 
certain time. Whether a •* month " in charters is lunar or 
calendar must depend upon the usage of the trade or port, in the 
absence of express stipiidation, which is usually that the month 
shall mean thirty days, and is generally inserted. Thus, in 
1863, in Turner v. Barlow («), Erie, CJ., held that " month " = 
lunar month, except in mercantile transactions in the City of 
London, when it meant calendar month ; and in JoUy v. Young (/), 
it was held that month = calendar month. Under a clause to 
pay freight per month, and at the same rate for any part of a 
month, Denman, J., following Commercial 8, 8. Co. v. Botdton (g)^ 
held that part of a day must be reckoned as a whole day (K). 



Article 147. — Freight; to whom jpayahle. 

To whom freight is payable depends on the terms of the 
contract of affreightment, or, if no person is named therein, 
on the person with whom the contract was made, to whom 
or to his agent, freight is payable, subject to any subsequent 
dealings, as assignment of the freight or mortgage of 
the ship. 

It may be payable to : — 

1. The shipowner (see p. 238). 

2. The master (see p. 238). 

3. The broker (see p. 239). 

4. A third party (see p. 239). 

5. The charterer (see p. 239). 

6. An assignee of the freight (see p. 242). 

7. A mortgagee of the ship (see p. 242). 

Note, — ^Freight payable in London is usually payable to the 
loading broker of the ship or line ; abroad, where the vessel is 
one of a line, to its branch house or its agents ; in other cases, 
if no instructions are contained in the charter or bills of lading, 



(0 3 F. & F. 949. (a) (1875), L. R. 10 Q. B. 346. 

(/) (1794X 1 Esp. 187. (A) Angier v. Steutart (1884), 1 C. & E. 357. 
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to the captain or the agent he appoints. In France aU freight 
18 frequently payable to the general consignee of a ship, who 
is qnite distinct from the broker. 

L The Shipowner. 

I. Where freight is dne from the charterer under a 
charter, or from the shipper, under a bill of lading where 
there is no charter, the shipowner, in the absence of express 
stipulation, \r primd fade entitled to receiye the freight («). 
He may give authority to collect sneh freight to any person 
he pleases (/). 

The loading broker (where freight is payable at the port 
of loading), and the master, when freight is payable on 
delivery, have ordinarily authority from the shipowner to 
collect freight (/), and payment to either of them will be 
good payment, discharging the shipper or consignee, unless 
the owner has given the shipper or consignee notice not to 
pay either of them (^), or unless there is any custom of the 
trade or port to the contrary. Payment to the master before 
freight is due will be treated rather as an advance to the 
master than as a prepayment of freight (&). 

II. The Master. 

n. The master may be entitled to sue in person for 
freight : 

(1.) Where the express contract was made with him {%). 

(2.) Where a contract to pay freight to him is found as 

a fact from the consignee's, or some other person's 

taking delivery of the goods (i). 

But the master who receives freight from consignees has 

usually no right to retain it against his owner, for in the 

ie) Smiih ▼. Plwmr (1818), 1 B. & A. 575, at p. 581 ; Aikinaon v. Coteaworth 
(1825X 3 B. & C. at p. 649. 

(/) The Ednumd (I860), Lmh. 57. 

(g) Atkituon ▼. Cotemorth, vide wpra, 

(h) Bnith v. Plumer, vide supra, 

(t) As in Seeger ▼. DutMe (1860X 8 C. B., N. S. at p. 56 ; Shielde t. Davis (1815), 
6 Taunt. 65. 

{k) Brouncker t. Soott (1811), 4 Taunt. 1. The master cannot in such a case 
sue for demurrage, 8. C. As to the effect of taking delirtry, vide posty 
Article 149. 
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absence of express iigreement or statutory procedure (Z), the 
master has no lien for wages, or adyances made abroad on 
ship's account, on either ship or freight (m). 

III. The Broker, 

in. The broker, who has acted as loading broker to the 
ship (o), usually collects the freight he has engaged. Pay- 
ment to him in the absence of any express notice not to do 
so will usually discharge the person paying. 

IV. A third Person. 

1. Where freight is made payable by the charter or bill of 
lading to a third person he can only sue in the name of the 
shipowner, but payment to the shipowner, apart from such 
a suit, will not discharge the person paying, unless the third 
person was only to receive payment as agent for the ship- 
owner (jp). 

2. Payment to a person entitled to receiye the beneficial 
produce of a contract to pay freight will absolve the 
payer (j) ; thus payment of freight to the obligee under a 
bottomry bond binding ship and freight (r), or payment 
into the Court of Admiralty, by the monition of the Court 
in a suit in, rem against ship ahd freight by an obUgee of a 
bottomry bond (s), are bars to an action for freight by the 
shipowner. 

V. Charterer. 

Where a ship is under charter and goods are shipped by 
third persons under bills of lading signed by the master, the 



(0 Under 24 Vict. c. 10. s. 10. Admiralty Court Act, 1861. 

(m) amith T. Plwner (1818), 1 B. & A. 575. So also if freight is made payable 
to agent of ship's husband, he cannot retain it as against owners in satisfaction of 
a debt due to him by ship's husband : Walthe ▼. Provan (1853), 8 £x. 843. Where 
a master sues for a freight on a charter a debt due to the charterer from the 
shipowner cannot be set off against ^the master's claim ; sed quaere now ; 
Isberg v. Bohoden (1853), 8 Ex. 852. 

(o) See Article 16 b., note at p. 30. 

(p) Kirchner v. Venus (1859), 12 Moore, P. C. 361, at p. 398. 

(jj) Morrieon ▼. Pcarwna (1810), 2 Taunt. 407, at p. 415. 

(r) Benson v. Chapman (1849), 2 H. L. C. 696. 

is) Place ▼. Potis (1855), 5 H. L. C. 383. 
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express contract in such bills of lading will be made with 
the person for whom the master is understood by the shipper 
to sign as agent ; e.^., with the shipowner^ if the shipper is 
ignorant of the charter; with the charterer, if the shipper 
knows of the charter, unless the charter itself negatives the 
latter presumption {t). 

The fact that the master has power to sign bills of lading 
** without prejudice to the charter," will not render the 
shipper liable under the charter, but will only protect the 
shipowner from any alteration of his (*ontract with and 
remedies against the charterer (u), and viee versa (v). 

Where the shipowner has under the charter a lien for 
freight, and his master waives this lien on demand by the 
shipper or consignee for the goods, a contract by the shipper 
or consignee with the shipowner to pay him the freight for 
which the lien is claimed may be found as a fact (x) from 
such demand and delivery, although the shipper or consignee 
is aware of the charter (y). 

Note, — Lush, J., in Smidt v. Tiden (z) suggests that the master 
signs bills of lading under a charter, not as charterer's agent, 
but because he is bound by the charter to sign. Qtuere^ if the 
master intends to si^ as agent for the charterer, having power 
to sign bills of lading ** without prejudice to the charter," but 
the dbipper, being ignorant of the charter, thinks he is signing 
as agent of the shipowner, whether there is any contract at all, 
excepting such as may be found as a fact frem subsequent 
demand of the goods under the bill of lading and deliveiy ? 

Ccue 1. — A. chartered a ship to C. to carry com at 4s. 6d. per quarter. 
G. could not provide a cargo, and the master, (whether as agent of A. or 



(0 Vide Article 18, Mca^quand t. Banner (1856), 6 E. & B. 232 ; ZvfOchmibart 
T. Hendereon (1854), 9 Ex. 722, 23 L. J. Ex. 234 ; Micheneon ▼. Begbie (1829), 6 Bing. 
190. Wh«re the intention is that the charterer shall employ the ship as a general 
ship for his own profit, when the master signs bills of lading, he does so as the 
agent of the charterer, not of the owner. But still, the owner, being in possession 
of the ship by his master and crew, has rights in respect of this possession, as to 
claim a lien on goods on board for freight due to him under the charter. 
Schuster v. McKellar (1857), 7 E. & B. 704, 724, see also Wagsiaff y. Anderson 
(1880X L. R. 5 C. P. D. 171, per Bramwell, L.J. 

(tt) Shand V. Samderson (1859), 4 H. & N. 381. 

(c) Bodoconachi ▼. Jfi76um (1886), L. R. 17 Q. B. D. 316. 

(x) It wiU not be implied as a matter of law : see Sanders r, Vanzeller (1843), 
4 Q. B. 260. 

(y) Swan ▼. Barber (1879), L. R. 5 Ex. D. 130. 

{X) (1874), L. R. 9 Q. B. 447. 
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C. was not clear), agreed with F. to carry com for him at 6«. per quarter : 
C. entered into a sub-charter with F. at that rate. On arrival, A. delivered 
com to F., but F. refused to pay A. more than 4«. 6e?., 0. having given 
him notice to pay the remaining Is. 6c2. to him. EM, that C. was entitled 
to the 1«. 6c?., and that no contract by F. to pay more than 4«. 6<f. could 
be implied from his taking delivery (a). 

C<ue 2. — E. master of a ship chartered her to C, " captain to sign bills of 
lading at more or lees freight without prejudice to this agreement, proceed 
to Z.9 and there deliver on being paid freight a lump sum of £100." 0. 
put on board 1350 bags of flour ; and F. loaded 500 bags of flour, for 
which E. signed a bill of lading, " which goods I shall deliver to G. for you, 
paying me freight according to contract with C." F. wrote to G. and to 
C., stating that G. would pay a certain freight to 0. On arrival at Z., 0. 
paid £100 to E. G. received the cargo from E. under the bill of lading, 
but refused to pay freight to 0. Held, that E. could not sue G. on any 
contract to pay freight either express or im^died (&). 

C<ue 3. — ^A. chartered a ship to 0. to carry cargo on being paid freight at 
75«. per ton, captain to sign bills of lading, without prejudice to charter, 
at any rate of freight required. D., C.'s agent, purchased goods for C, 
taking the bills of lading, which provided for freight at 20«. per ton, in his 
own name. In transit, C. failed. On arrival, A. claimed gainst D. 
chartered freight. Hdd, he was only entitled to bill of lading freight (c). 

Case 4. — E. A., master and part owner of a ship, chartered it to 0. for a 
certain voyage for a lump sum of £850, " payment to be by E. A.*s receiving 
such freight as C. may have payable abroad as per bills of lading, not ex- 
ceeding half, balance by bills from C. Master, at C.'s request, to sign bills 
of lading in the usual and customary manner, and at any rate of freight 
that may be filled up, and made payable in any manner the charterers 
may choose without prejudice to this charter." C. put the ship up as a 
general ship, and £. A. signed bills of lading, *' freight paid here as per 
margin ;" £250 was payable abroad, which B. A. received, and took C.'» 
acceptance for £600, making up £850. C. failed before the bills became 
due, and E. A. and C.'s representative each claimed the balance of the 
freight a^dnst the shippers. Held, that E. A. was acting as C.'s agent in 
signing bills of lading, and that 0. and not E. A. was therefore entitled to 
the balance of the freight {d). 



0) 



Mkhenson v. B$gbia (1829), 6 Bing. 190. 
Zwilchenhart v. Henderson (1854), 23 L. J. Ex. 234. 

(c) Shand v. Sanderson (1859), 4 H. & N. 381. 

(d) Marquand v. Banner (1856), 6 E. & B. 232 ; see also Smidt v. Tiden, L. R. 
9 Q. B. 446 (1874). Marquand v. Banner has been criticised by- Cresswell and 
Willes, JJ., in Oilkison v. Middleton (1857), 2 C. B., N. S. 134. There A. the 
shipowner claimed against holders of the bills of lading a lien for freight due 
under the charter, though the master had signed bills of lading at a lower rate 
nnder a clanse in the charter, requiring him to sign bills of lading as freights re- 
quired by C. the charterer, without prejudice to the charter. It was held that A. 
had only a lien for the lower freight, on the ground that the master was his 
agent to sign bills of lading at a lower freight. This does not shew that A. 
could have sued the shippers for freight, but only that against third parties 
ignorant of the charter, the master by signing bills of lading with the authority 
of the owner waived his lien against persons holding such bills, for sums of which 
there was no notice in the bills. Marquand v. Banner seems therefore good law. 
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VL Assignee of Ship or Freight 

The assignee of a ship or of its freight {e) is entitled to all 
freight due after the assignment^ which the assignor had at 
the time of assignment the right to transfer from the 
moment at which he has gone through the forms necessary 
to complete his title (/). 

The assignee of a share in the ship is entitled to his share 
in the freight under similar circumstances (jj). 

Com.— A., in June 1884, sold by bills of sale, H of bis sbip to R, M 
to Q. B. registered his bill of sale in November. In December, A. assigned 
tbe freight to be earned on a voyage then in progress to E., and K gave 
notice thereof to C, the charterer. In January, 1885, Q. registered his 
bill of sale. HM, B. was entitled to || ; £. to ^ of the frei^t C^). 

Note. — ^If the assignment is in writing and aheolute, and not 
by way of charge Qi\ tbe assignee, after giving notice to the 
persons liable to pay freight, can sue in his own name (t). 
Where these conditions are not complied with, he can still only 
sue in the name of the assignor, as before the Judicature Acts (ib). 
An assignment, absolute in form, may be looked into to see 
whether it is in substance by way of charge (T). Notice of 
the assi^ment of freight to the person liable to pay it takes it 
out of the order and disposition of the assignor (m). 



Vn. Mortgagee of Ship and Freight. 

A mortgagee who has not entered into possession of the 
mortgaged ship, has no absolute right to the freight the 
ship may be earning, and cannot compel its payment to 



(e) An aasignmeDt of freight to be earned is good, Leslie v. CMhrie (1835), 
1 Bing. N. G. 697 ; Lindsay v. (W66»(1856), 22 Bear. 622, OTemiling Bolmuon v. 
Macdonnell (1816), 5 M..& S. 228. 

(f) See Lindsay v. Otbbs, vide supra ; Morrison v. Parsons (1810), 2 Tannt. 407 ; 
Gardner v. Cazenove (1856), 1 H. & N. 423 ; Boyd r. Mangles (1849), 3 Ex. 387. 

(g) Lindsay y. Gibbsj vide supra. 

(h) See National Provincial Bank ▼. Harle (1881), L. R. 6 Q. B. D. 626 ; BtirHn- 
son V. EaU (1884), 12 Q. B..D. 347. 

(i) Jnd. Act, 1873, s. 25, 8ub-«. & 

Ik) See De Pothonier t. Be Mattos (1858), E. B. & E. 461 ; WUson v. Gabriel 
(1863), 4 B. & S. 243 ; end Weguelin ▼. Cellier (1873), L. R. 6 H. L. 286, as to 
setoff. 

(0 Gardner v. Caxenove (1856), 1 H. & N. 423. 

(m) Loughs v. Russell (1831), 4 Sim. 524. 
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himself by simply giving notice to the person, liable to 
pay it {p). 

On taking actual or constractive possession (;) he then 
becomes entitled to all the freight that the ship is in course 
of earning, whether under an express contract (r), or, if none 
exists, under a qucmtvm meruit («), or to the freight already 
earned if it has not yet been paid (f). 

Case 1. — E., master of A.'s ship, carried a cargo of wheat ''on owner's 
account," purchased on the credit of P., to whom E. gave hills of lading, 
for '' wheat shipped on owner's account, deliverahle to P.'s order at freight 
of ]«. per ton," and hills of exchange for the price, which A. accepted. 
A. had mortgaged his ship to M. A. sold the cargo in transitu to E., the 
sale note running, *' As cargo is coming on ship's account, freight is to be 
computed at 658. per ton." A. indorsed the hills of lading, which he had 
receiyed from P. on the acceptance of the bills of exchange, to E. with a 
memo. : '* The freight assigned is at the rate of 66«. per ton, and not the 
nominal amount of 1«. per ton." On the ship's arrival, M., as mortgagee, 
took possession, and cliumed freight at 56«. Irom E., who refused to pay 
more than Is. Hdd^ that M. was only entitled to the freight named in 
the bill of lading, the larger sum being in reality part of the purchase 
money, and no claim of quantiMn meruit being possible in face of the 
express contract (t), 

Ccue 2. — A. mortgaged his ship charters and freight to M., and sub- 
sequently chartered her, and mortgaged the freight to N., " the freight to 
be paid on unloading and right delivery of the cargo." The ship arrived 
in port, and most of the cargo had been delivered to the consignees, when 
M. took possession. Held, tl^t as no freight was payable under the charter, 
till the whole cargo was delivered, M. was entitled by taking possession 
to the whole freight under the charter (x), 

Ccue 3. — ^A. mortgaged his ship to M., and afterwards chartered her to C, 
the charter providing that G. should make advances not exceeding £150 on 
account of freight, me balance £450 to be paid on delivery of the cargo. 
C. advanced abroad £300. On the ship's arrival, M. took possession, and 



(p) Keith V. Burrows (1877), L. R. 2 App. C. 636 ; Liverpool Marine Co. v. 
Wil$on (1872), L. R. 7 Ch., at p. 511 ; Gardner v. Cazenaoe (1856), 1 H. & N. 
423 ; Bean y. M'Ghie (1826), 4 Bing. 45; KerswUl v. Bishop (1832), 2 C. & J. 
529; WS/ia V. Po/mer (1859), 7 C. B., N. S. 340. 

{q) As bj giving notice to the mortgagor and charterer, the ship being at sea, 
and actual possession impossible ; Busden v. Pope (1868), L. R. 3 Ex. 269 : or, 
where the mortgagor is ship's husband, bj his removal bj the other part owners 
and the mortgagee ; Beynon v. Oodden (1878), L. R. 3 Ex. D. 263. 

(r) But no more, even though the freight in the contract is nominal : Keith v. 
Burrows, vide svpra. 

(0 Gvmm V. Tyrie (1865), 4 B. & S. 680; 6 B. & S. 299. 

(0 Keith V. Burrows; Liverpool Co. v. Wilson; Busden v. Pope, vide sfipra; 
Brown v. Tanner (1868), L. R. 3 Ch. 597; Wilson v. Wilson (1872), L. R. 14 
£q. 32. As to priority of mortgagees : see Liverpool Co. v. Wilson ; Brown v. 
Tanner, vide supra. 

(x) Brown v. Tanner (1868), L. R. 3 Ch. 597. 

R 2 
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claimed £460 balance of freight from C. C. claimed to deduct £150 fat 
advanceB. Eddy tliat the advance of £150 beyond the £150 warranted bj 
the charter was simply a loan, and not a prepayment of freight, and that 
therefore C. was not entitled to deduct it irom the freight due (y). 



AfUde 148. — Freight, by wham paydUe. 

Freight is primd faeie payable according to the terms of 
the contract of affreightment, and by the person with whom 
such contract is made. But a new contract may be presumed 
as a jGetct from demand of the goods, and their delivery by 
the master without insisting on his lien (z). 
Freight may be payable by — 
I. The shipper. 
II. The consignee. 
m. The holder of the biU of lading. 

I. The Shipper. 

From shipment of goods upon a vessel for a certain voyage, 
a contract by the shipper to pay freight for such goods is 
implied (a). 

From this implied contract the shipper may be freed, 
either by express contract in the bill of lading, or by delivery 
by the muster on a bill of lading with an indorsement freeing 
the shipper, whose terms are known to the master when he 
delivers the goods (h). The shipper does not free himself 
from such liability by indorsing the bill of lading so as to 
pass the property, even to the shipowner (<j). Nor will the 



(y) Tamner y. PfullipM (1872), 42 L. J. Ch. 125. In Tha Salacia (1862), 32 
L. J. Adm. 43, the chapter authorised ** necessary ordinary expenses": see 
Article 137. 

(«) Cook V. Taylor (1811), 13 East, 399 ; Sanders v. VantsUer (1843), 4 Q. B. 
260, in which the earlier anthorities are discussed. Many of these, e.g,, Drevo y. 
Bird (1828), M. & M. 156 ; Artaza r. amallpiece (1793), 1 Esp. 23 (on which 
see Cook y. Taylor^ vide fvpro), and Mooreom y. Kymer (1814), 2 M. & S. 303, most 
be taken as oyermled. 

(a) Domett y. Beckford (1833), 5 B. & Ad. 521 ; G, W. B. r. Bagge (1885), 
15 Q. B. D. 626 ; Shepard y. De Bemalee (1811), 13 East, 565 ; CknSOy r. Bom 
(1808), 1 Tannt. 800. 

(6) Lewie y. McKee (1868X L. B. 4 Ex. 58, a case of consignee : see for the 
general principles, Watkne v. Bymill (1883), 10 Q. B. D. 178. 

(c) Fox V. Nott (1861), 6 H. & N. 630. 
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presence of the danse in the bill of lading, '^ to be deliyered 
to consignee or assigns, he or they paying freight for the 
same," free the shipper, if the master deliver under such 
a bill to the consignee without insisting on his lien for 
freight (i), unless the master was ofifered cash by the con- 
signees, and for his own convenience took a bill of exchange, 
which was afterwards dishonoured, in which case the shipper 
will be freed {e). 

Cate.'-K, chartered a ship to D. to carry iron at Is, Sd, per ton : the 
next day, D., professing to act as A.'s broker, chartered it to C, to carry 
iron at 88. pNer ton ; each charter contained clauses making freight payable 
on signing bills of lading, and giving the owner an absolute lien for freight 
Neil£er A. nor C. knew of the other charter, and D. had no authority to 
make it as broker for A. G. shipped his iron under bills of lading signed 
by the master making the goods deliverable to " consignees he or they pay- 
ing freight as per chi^r." The master did not demand freight on signing 
bills of lading, and he delivered to the consignees without insisting on his 
lien. G. paid 88. per ton to D. who became bankrupt. A. sued G. for 
freight at 78. 3d. Eddy there was neither an express, nor an implied con- 
tract on which A could sue G., the parties never having been ad 
idem if), 

II. The Consignee. 

The consignee named in the bill of lading to whom by 
the consignment the property in the goods shall pass, is by 
statute liable to pay freight, on the terms of, and as if, the 
contract contained in the bill of lading had been made 
with himself (g)^ If he is the owner of the goods, he is 
also pimd fade liable to pay freight for them, as being the 
person with whom the contract of carriage is presumed to be 
made (h). 

If the consignee demands goods under a bill of lading, 
making them deliverable on payment of freight, though no 
contract is implied in law from such delivery, it will be 



(d) Shepard v. BendUSy oicfo supra. Such clauses are inserted for the benefit 
of the master, confirming his lien, and not of the shipper. 

(e) Mcarsh v. Pedder (1815), 4 Canap. 257 ; Tapley v. Martens (1800), 8 T. R. 
451 ; 8tr<mg v. HaH (1827), 6 B. & Cf. 160. 

(J) Smidt V. Tiden (1874), L. R. 9 Q. B. 446. 

&) Bills of Lading Act (1855), 18 & 19 Vict, c 111, s. 1. Appendix UI. 

(A) Colenum v. Lambert (1839), 5 M. & W. 502 ; Dickenson v. Lano (1860X 
2 F. & F. 188. All cases before 1855 freeing the consignee from liability to pay 
freight must be read in the light of the Bills of Lading Act. 
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evidenoe from which a jury may find a new contract to pay 
freight (i), unless the bill of lading clearly negatives such a 
contract (A;). A new contract may also be proved by evidence 
of previous dealings between the parties (2), or of an usage 
of trade (m). 

Entry of the goods at the costom house is frima fade 
evidence that the person in whose name they are entered is 
their owner and liable to pay freight for them, but he can 
rebut this presumption by showjng that his entry was merely 
as agent (n). 



UI. An Indorsee of the Bill of Ladiog, or Person taking 
delivery under it 

Indorsees of the bill to whom by the indorsement the pro- 
perty in the goods has passed (o), and who have not freed 
themselves from liability by such an indorsement as passes 
the property (jp) ; and indorsees to whom tlje property in the 
goods has not passed by the indorsement, but who complete 
their proprietary rights by taking delivery of the goods 
under their indorsed bill of ladbg {o\ are by statute liable 
to pay freight for the goods according to the bill of 
lading ( j). 

(t) Cock ▼. Taylor (1811), 13 East, 399; Dougal y. KenMe (1826), 3 Bing. 
at p. 389 ; Amos ▼. TemperUy (1841), 8 M. & W. 798, at p. 805 ; ScmdTS t. Vamr 
Melier (1843), 4 Q. B. 260 ; Kemp v. Clark (1848), 12 Q. B. 647. 

{k) Amos r, TemperUy, vide tuprOj in which the bill of lading expressly stated 
that the defendant was consignee^ as agent for another: Edward v. Tucker (1831), 
1 B. & Ad. 712, where the bill of la£ng contained a statement that the freight 
had been paid in adrance, which, though incorrect, was held inconsistent with a 
new contract to pay it. See also Ward y. Felton (1801), 1 East, 507 ; Kenned}/ 
y. Qonveia (1823), 3 D. & R. 503. 

(/) WUsQn y. Kymer (1813), 1 M. & S. 157 ; where it was proyed that when 
similar goods had been preyionsly deliyered to defendant, he had always paid the 
freight. 

(m) As in Dkkenaon y. Lano, vide tuproy where eyidenoe of a cnstom of the 
stone trade that the consignee always, the quarry-owner never, paid the freight, 
was held admissible. 

(n) Ward y. Felton ( 1801), 1 East, 507 ; WUeon y. Kymer (1813), 1 M. & S. 157 ; 
Artaza y. Smallpiece (1793), 1 Esp. 23. 

(o) Sewell y. Burdick (1884), L. R. 10 App. C. 74, et Article 75. 

(p) SmurthtoaUe y. Wilkins (1862), 11 C. B., N. S. 842. 

(q) 18 & 19 Vict. c. Ill, Appendii III. For cases before this Act, see Crawford 
y. Tobin (1842), 9 M. & W. 716; DougcU y. Kemble (1826), 3 Bing. 383; BeU 
y. Kymer (1814), 1 Marsh. 146. 
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Other indorsees of the bill of lading who take delivery 
under it, but who do not acquire proprietary rights by so 
doing (r), are only liable if a new contract to pay freight 
can be found as a fact from the circumstances attending 
delivery («), and the terms of the bill of lading (f). 



(r) SnoeU ▼. Bwrdkk, note (o), anUy p. 246. 

(s) Somders t. VanzeOer (1843), 4 Q. B. 260; Young t. MoelUr (1855), 
5 £. & B. 755 ; Kemp y. dark (1848), 12 Q. B. 647. 

(0 See E<ward r. Tucker (1831), 1 B. & Ad. 712 ; Lewis r. MoKee (1868), 
L.R.4EZ.58; Amosr. TmfMr^ (1B41), 8 M. & W. 798. 
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SECTION XI. 
Lien. 

Article 1^9.— Kinds of Lien. 

A SHIPOWNEB may have a lien on goods carried for charges 
incurred in carrying them : — 

I. By Common Law. 
II. By express agreement. 

By Common Law he has a lien for, — 

1. Freight (a); 

2. General average contributions (6) ; 

both of which are possessory liens depending on the posses- 
sion of the goods. 

8. Expenses incurred by the shipowner or master in pro- 
tecting and preserving the goods, which give rise to a 
maritime lien, independent of possession (o). 



Article 150. — Common Law Lien for Freight. 

The Common Law lien for freight, which is a possessory 
lien, only exists where the agreed time for payment of 
freight is contemporaneous with the time of delivery of the 
goods {d). 

(a) See Articles 150>154. 

(b) See Articles 117-120. 

(c) See Articles 101, 121, and Emgston v. Wendt (1876), L. R. 1 Q. B. D. 367, 
at p. 372. 

(d) Beeper Brett, J., in Allison v. Bristol Marine Insurance Co. (1876), L. R. 
1 App. C, at p. 225, explaining Kirchner t. Venus (1859), 12 Moore, P. C. 361, 
at p. 390. 
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In the absence of express agreement there is, therefore, no 
lien for, — 

(1.) Advance freight, or freight payable before the de- 
livery of the goods («)• 

(2.) Freight agreed to be paid after the delivery of the 
goods, or not due when the goods are claimed (/). 

Case 1. — Goods were shipped to be carried to Z. under bills of lading, 
** freight for the said goods to be paid at L., ship lost or not lost." The 
ship was lost, but the goods were saved. The shipowners claimed a lien. 
EMy that there was no such lien without express agreement (jg), 

Ccue 2. — Goods shipped under a bill of lading, ** deliverable to order or 
assigns on payment of freight, as per charter .... the freight to be paid 
on unloading and right delivery of the cargo less advances in cash (A), at 
current rates of exchange .... half freight to be advanced by freighters* 
acceptance at three months on signing bills of lading, .... owner to 
insve the amount, and deposit with freighter the club policy." The 
freighter gave his bill at three months for half freight, and the master en- 
doned on the bill of lading, ** received on account of the within freight 
£300 as per charter." On arrival, before freighter's acceptance became 
due, the captain heard that the freighter was bankrupt, and refused to 
deliver the cargo, except the whole freight was paid. Held, that there was 
no lien on the cargo for the £300 advance freight (i). 

C<ue 3. — A charter provided for payment of freight at 33s. 3d. per ton, 
the shipowner to have an absolute lien on the cargo for freight ; the captain 
to sign bills of lading at any rate of freight, but should the total frei^t as 
per bills of lading be under the amount estimated to be earned by the 
charter, the captain to demand payment of the difference in advance. 
The captain signed bills of lading under the chartered rate, but did not 
demand payment of the difference. Held, there was do lien for such 
difference (k). 

Case 4.---0., chartered a ship from A., to proceed to L. at 778. 6<f. per 
ton freight and hire, £250 to be advanced in cash on signing bills of lading, 



(«) How T. Ktrchner (1857), 11 Moore, P. C. 21 ; Eirchner v. VmuSy wde supra. 
Ex parte Nyhdm, In re Child (1873), 29 L. T. 634 ; Nehon v. Association for Pro* 
iectian of Wrecked Property (1874), 43 L. J. C. P. 218 ; Tamvaco t. Simpson (1866); 
L. R. 1 C. P. 363 ; Gardner v. Trechmann (1884), 15 Q. B. D. 154. The case of 
OHkison v. MiddleUm (1867), 2 C. B., N. S. 134, adversely criticised in Kirchner t. 
Venus, is distinguishable on the ground that a lien for all freight due under the 
charier was expressly given by the charter ; though as this was not incorporated in 
the bill of lading, to make consignees for value liable for it seems contrary to such 
cases as Fry v. Mercantile Bank (1866), L. R. 1 C. P. 689. In Neish v. Graham 
(1857), 8 £. & B. 505, there was no such express lien, and it must be taken as 
overruled. 

(/) Foster v. CoUty (1858), 3 H. & N. 705 ; Thompson v. amdll (1845), 1 C. B. 
328 ; Alsager v. St, Katharine's Bocks (1845^ 14 M. & W. 794 ; Lucas v. Nockells 
(1828X 4 Bing. 729 ; the agreement to receive payment subsequently is treated 
as a waiver of the lien. 

(g) Nelson v. Association for Protection of Wrecked Property (1874), 43 L. J. 
C. P. 218. 

(A) Held = to be paid in cash, less advances. 

(0 Tamvaoo v. Simpson (1866), L. R. 1 C. P. 363. 

(A) Gardner v. Trechmann (1884^ 15 (J. B. D. 154. 
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and clearing at the custom hoose, and reminder on delivery at L. Ship 
to have an absolute lien for freight, dead frei$i;ht, and demurrage. After 
the ship was loaded, and before she sailed, G. failed, and his trustee dis- 
claimed the charter. A. claimed a lien on the cargo for at least the £250. 
Hdd^ that being advance freight, there was no lien for it by common law 
or custom, and that the clause in the charter was not enough to give a lien 
for it, as it was not '* freight " Q\ 

Case 5.— 0. chartered a ship from A., freight to be paid £1250 at port 
of loading and £1000 on delivery, the remainder in cash two months from 
vessePs report inwards, and after right delivery of the cargo. A. to have 
an absolute lien on the cargo for all freight. HM, that A. had no lien 
under the charter for the freight payable " after delivery of goods." (m)« 



ArticHs 151. — On whcU Goods. 



The Common Law lien for freight applies to all goods 
coming to the same consignee on the same Toyage, for the 
freight due on all or any part of them (n), but not to goods 
on different voyages under different contracts (o). 



Artide 152, — For what AmowU (p). 

When^ the ship being chartered, the consignee is the 
charterer or his agent, he will be bound by the lien for 
freight due under the charter (q)j unless a new contract 
exonerating him has been made in the bill of lading (r). 

Where the consignee is an indorsee for value of the bill of 
lading from the charterer, or represents a shipper, other than 
the charterer, whether aware of the charter or not, he will 
only be bound by the lien for freight contained in the 
charter, as distinguished from the freight specified in the 
bill of lading, if a clear intention to that effect is shown in 

(0 JSx parte Nyholm, In re Chad (1873), 29 L. T. 634. 

(m) Fbeter v. 0% (1858), 3 H. & N. 705. 

(n) Sodergren v. Flight (1796), cited, 6 Eait, 622 ; Perez v. Aleop (1862), 
3 F. & F. 188. 

(o) Bemal v. Pirn (1835), 1 Gale, 17. 

(p) See Article 144. Amount of freight. 

{q) McLean t. Fleming (1871), L. R. 2 H. L. (Sc.) at pp. 133, 134; Kem v. 
Deskmdea (1861X 10 C. B., N. S. 205 ; Campion v.^CWwn (1836), 3 Bing. N. S. 17 ; 
Small T. Moates (1833), 9 Bing. 574 ; Oledstanee ▼. Allen (1852), 12 C. B. 202. 
These cases in view of Utter law, e.a. Fry t. Mercantile Bank (1866), L. R. 1 0. P. 
689, must he limited strictly to the charterer and persons identicad with him in 
interest, and many dicta in them are now no longer law. 

(r) As in Chdlidchen v. Stevoart (1884), 13 Q. B. D. 317 ; and as suggested by 
Willcs, J., in Pearaon v. Goschen (1864), 17 C. B., N. S. at p. 374. 
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the bill of lading (s). If a shipper ships goods in ignorance 
of the charter, he can decline to accept bills of lading for 
them in accordance with the charter but in an unusual form, 
and can demand his goods back free of expense, the liens in 
the charter or otherwise not attaching to them {(). 

Case 1.— G. chartered a ship from A. ** The ship to have a lien on cargo 
for freight, 70». per ton .... to be paid on unloading of the cargo." 0. 
shipped goods under a bill of lading, *' Freight for the goods payable in L. 
as per charter," and indorsed the bill to F. for value. Meidf mat against 
F., the shipowners had a lien only for the freight due for the goods in- 
cluded in the bill of lading, and not a lien for the whole chartered 
freight (u). 

Case 2. — C. chartered a ship from A., and put it up as a general ship : 
F. shipped goods iu ignorance of the charter. The captain refused to sign 
bills of lading, except in terms of the charter, which gave liens for demur- 
rage, dead freight, &c., and refused to deliver up the goods. Hetd, that A. 
was bound to redeliver the goods to F. free of any claim for lien or 
charges (v). 



Article 153. — Lien : haw waived. 

The shipowner's lien for freight may be waived: as by 
acceptance of a bill for the freight (x) ; by making the 
freight payable after the delivery of the goods (y) ; or by 
delivery without requiring payment, unless such delivery 
was induced by fraud (z) 



Article 154. — Lien : haw maintained. 

The shipowner may do what is reasonable to maintain his 
lien : e.ff.^ he may bring the goods back from their destina- 
tioD, if the lien is not discharged there (a). He will not lose 

(a) Pearson v. Gotchen (1864), 17 C. B., N. S. 852 ; Fotter v. Colby (1868), 
3 H. & N. 705; Fry t. MeroantUe Bank (1866), L. R. 1 C. P. 689; Gardner v. 
Trechmann (1884), 15 Q. B. D. 154 ; The Norway (1864), B. & L. 226. See also 
ante. Articles 18, 19. So far as GilJdson v. Middleton (1857), 2 C. B., N. S. 134, 
is contrarj to this, it must be taken as orerruled. See Article 150, note (e), 

(t) Peek V. Larsen (1871), L. R. 12 Eq. 378 ; The Stomoway (1882), 51 L. J. 
Ad. 27, et ante. Article 18. 

S«) Fry T. Mercantile Bank, vide supra, 
v) Peek T. Larsen (1871), L. R. 12 £q. 378, and see anU, Article 18. 
(ar) TamvaooY. Simpson (1866), L. R; 1 C. P. 363 ; ffomcastle v. Farran (1820), 
3 B. & A. 497. 

S Foster t. Colby (1858), 3 H. & N. 705. 
Sembie, that as such a delirerj would not prevent stoppage m transitu, 
neither would it waire lien : vide Article 68, ante, 

(a) Edioards ▼. Southgate (1862), 10 W. R. 528 ; Cargo ex Argos (1873), L. R. 
5 P. C. 134. 
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his lien by consenting to hold as agent for the consignee (b), 
nor by warehousing the goods ashore, in his own, a statatory, 
or (jmiMe) a hired warehonse (o). 

SubmUtecL — ^In the absence of express agreement or statu- 
tory powers, the owner or captain has no power to sell goods 
on which he has a lien, to realise the freight due on them, 
unless the goods, haying been abandoned by all persons 
entitled to them, have become his property. 

Note. — In England, the proceedings for maintaining and 
enforcing liens by means of warehousiDg with a stop for freight 
and sale are contained in 25 <& 26 Viet. c. 63, §§ 68-78. See 
Appendix III. 

Lien for General Average : see Article 117. 
Lien for expenditure on cargo : see Article 101. 



Article 155. — Liens not supported hy Common Law, 

There is no lien by Common Law : — 

(1.) For dead freight (d). 

(2.) To the holders of a bill of exchange drawn against a 
particular cargo, on such cargo, in the absence of express 
intention to give such a lien (e), 

(3.) To the shipowner, for wharfage dues on overside 
goods (/). 

(4.) For port charges, though the charterer has agreed to 
pay them (g). 

(5.) For demurrage, or damages by detention (h). 

(6.) Nor on goods shipped on ship's account (t). 

(b) Allan t. Oripper (1832), 2 C. & J. 218; Ktmp t. Folk (1882), L. R. 
7 App. C. at p. 584. 

(o) The Energii (1875), L. R. 6 P. C. 306 ; JTors U Blanch v. WUaon (1873X 
L.R. 8C. P. 227. 

(d) See Article 161. 

(e) Rdbey ▼. Oilier (1872), L. R. 7 Ch. 695 ; PhelpB t. Comber (1885), L. R. 
29 Ch. D. 813 ; Ex parte Dever, In re Suae (1884), L R. 13 Q. B. D. 766 : FHth 
T. Forbee (1862), 4 De G. F. & J. 409, the one ctse in which an express intention 
to gire such a Uen has been found, has been so doubted, see especiaUy Phelpt v. 
CombeTf as to be a very unsafe authority to follow. 

(/) See Article 127 and notes ; Appendix II. ; Bishop t. Ware (1813), 3 Camp. 
360. If, however, the goods have been justifiably landed under Article 127, the 
wharfowntr will have a lien for such wharfage dues. 

(a) Faith t. Eatt India Co, (1821), 4 B. & A. 630. 

(A) Birley t. Gladstone (1814), 3 M. & a 205, and see Article 54. 

(0 Swan V. Barber (1879), L. R. 5 Ex. D. 130. 
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Artiele 156. — Lien of Broker. 

A shipping agent or broker has a lien on the bill of lading, 
and so indirectly on the goods, for his charges Qc). 



Article 157. — Lien by express Agreement. 

Where a lien for certain charges is expressly stipolated 
for, the fact that such a lien is inconvenient will be no 
answer to the express t^ms of the agreement (l). 

Thns there may be liens by contract for, — 

(1.) Dead freight (m). 

(2.) Demurrage or damages for detention (n). 

(3.) Advance freight (o). 

(4.) Charterparty freight, as against the holder of the bill 
of lading (p). 

(5.) " All moneys becoming in any way due to the ship- 
owners under the provisions of the bill of lading." 

(6.) '^ All fines, and expenses, or losses by detention of or 
damage to vessel or cargo, caused by incorrect description 
of goods, or shipment of dangerous goods without notice.** 

(7.) ''All previously unsatisfied freight and charges on 
other goods due in respect of any shipment by any steamer 
or steamers of this line from either shipper or consignee, such 
lien to be made available at shipowner's option by sale or 
otherwise** (j). 

{k) Edwards t. Southgate (1862), 10 W. R. 528. 

(0 McLean y. Fleming (1871), L. R. 2 H. L., Sc at p. 135. The fiiet that a 
claiue giving the lien is in the bill of lading, is not conclnsiye that it is part of 
the contract between the parties : see Orooke y, Allan (1879), 5 Q. B. D. 38, and 
pp. 6, 7, ante, 

(m) See Article 161. 

(n) See Article 54. 

(o) See Article 137. 

0>) See Articles 19, 144, 152. 

(g) This clanse would seem to require a good deal of large print to call shipper's 
attention to it. 
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SECTION XIL 

Damages. 

Article 158. — Bvle of Damages. 

Whebe two parties have made a contract, which one of 
them has broken, the damages which the other onght to 
receive should be such as may reasonably be supposed to 
have been in the contemplation of both parties at the time 
they made the contract, as the probable result of the breach 
of it. 

Thus where special circumstances exist, by reason of which 
a breach of the contract would cause greater loss than would 
naturally occur from the breach of a contract of that kmd : — 

(1.) If those special circumstances were known to both 
parties at the time of making the contract, and such know- 
ledge formed the basis of the contrart, the person breaking 
the contract will be liable for the damages naturally result- 
ing from a breach under such special circumstances. 

(2.) If such special circumstances were either unknown to 
the party breaking the contract, or being known did not 
form the basis of the contract, he would only be liable for 
the damages naturally and usually resulting from a breach 
of the contract, as he understood it (a). 



Artide 159. — Damages for faUwre to carry safdy. 

Where goods are lost or delayed in carriage by sea, the 
damages will, in the absence of special circumstances in the 
contract, be the ordinary damages resulting from the loss or 

(a) HadUy ▼. BaxendaU (1S54), 9 Ex. 341, at p. 854 ; Mijne od Damages. 
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delay of such goods, and will not indade damage by loss of 
market (6), or by a fall in the price of such goods (c), or by 
stoppage of business through their non-delivery (i), or by 
loss of profit under a snb-contract unknown to the ship- 
owner (e). 

But where it is part of the common knowledge of the con- 
tracting parties, that the goods are wanted for a particular 
market, or for a particular season, at which they will com- 
mand a special price, or to fulfil a special sub-contract, 
damages for the loss of such market, season, or sub-contract, 
may be recovered (/). 

Case 1. — F. shipped on A/s ship several cases oontaining machinery for 
a sawmill at Z,, and described as " merchandise." A. knew the general 
nature of the shipment. On arriving at Z. one of the cases was missing, 
and the sawmill could not be erected till it had been replaced. Edd, that 
F. was entitled to the cost of replacing the missing machinery at Z., and 
to 5 per cent, interest on such cost, for the delay, but not to diuooages for 
the estimated profits of the mill during the delay (cQ. 

Case 2. — F. shipped goods on A.'s ship, and afterwards, unknown to A., 
effected a sub-contract for resale of them. The goods were damaged by bad 
stowfge, and in consequence F. was unable to fulfil the sub-contract. Hdd^ 
that F. could not recover the profits lost under the sub-oontract as damages 
from A. (jg). 

Case 3. — F. shipped hemp on A.'s ship ; owing to defective engines, the 
ship took 127 days on the voyage, 65 days being an average voyage. 
During the delay the price of hemp fell ; and the consignee claimed his 
loss as damages from A. Eddy he could not recover it (A). 

Case 4. — ^F. ships cattle from the States for the Christmas Smithfield 
market, such shipment and the usual fall of the price of dead meat after 
Christmas being well known in the cattle trade. Owiug to the ship's un- 



(&) Many bills of lading expressly provide that the ship shall not be Uable for 
claims for delay, loss of market, or sea risks, if the goods are cavried past their 
destination. The Eastern trade, however, has nsnaUy the clanse : '' That sudi 
goods are when found to be sent back at ship's risk and expense, and subject to 
any proved claim for loss of market." The stipulation that the shipowner shall 
not be liable for more than the invoice cost of the goods is very usnaL There is 
sometimes a clause, *' price, in case of short delivery, to be the market price of 
the day at port of discharge, on the day of steamer's reporting, less charges and 
brokerage.' There are usually clauses limiting the time within which claims 
will be recognised. See antet pp. 152, 208. 

(c) 2^ Parana (1877), L. R.2P.D.118. See also for case of tort, 7^ i^o^^ 
EUl (1884), 9 P. D. 105. 

(d) British Cdwnnbia Co. v. NeHUship (1868X L. R. 3 C. P. 499. 

(e) The 8t, Cloud (1863), B & L. 4 ; but where the shippers have sold the goods 
** to arrive " at a certain price, they will not be allowed to recover more, though 
the market price on the day when the ship should have arrived was higher : 
Eodoconachi v. MUlmrn (1886), 17 Q. B. D. 316. 

(/) I%tf Parana, vide supra, at p. 121. 

(^) The 8t, aoud (1863), B. & L. 4. 

(A) The Parana (1877), L. R. 2 P. D. 118. 
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nftworthioen, the cattle mias the Chmtmaa market SubmUUi^ that the 
shipper can recover the Iocs hy the fall of price, firom A. (t). 

due 5. — A.'8 ship was chartered by C. to load coal at X. and proceed to 
Z. A. broke his contract. G. chartered another yeasel, at a higher freight, 
and purchased coal at a hi^zher price, the first cargo beins; lost through the 
delay. Edd, C. could recover from A. as damages : (1) the excess freight 
paid. (2) jfrimd facie^ the excess price of coal, but tiiat A. mi^ht meet 
this by showing a corresponding rise in the value of coal at Z. (ik). 

Caae 6. — C. had sold a cargo •* to arrive ** at £3 a ton. Tne ship was 
lost. The market price of the cargo on the day the ship would have 
arrived was £3 6«. a ton. Edd^ that G. could only recover from the ship- 
owner £3 per ton (0* 



Article 160. — Damages for failure to load under Charier. 

In an action against charterer for not loading a cargo, the 
measure of damage is the amount of freight which would 
have been earned under the charter (m), after deducting the 
expenses of earning it, and also any net profit the ship may 
have earned during the period of the charter (n). It is 
probable that any freight the ship might have earned by 
reasonable diligence after the final breach is to be deducted 
also (o). 

The owner or captain is not bound to accept another offer 
inconsistent with the charter before there has been a final 
breach of the charter by the charterer, accepted by him- 
self (|)): it is probable that after such final breach he is 
bound to do the best for himself and the charterer (o). 

Com 1. — Gharterers of a vessel, alle^ng that through delay in the ship's 
arrival they were not liable to load her, offered, before the expiration of the 
lay days, to provide a cargo if the master would go under protest to an 
island ninety miles oQ. Edd^ that the master was not bound to accept 



(t) Od authority of Mellisk, L.J^ in The Parana, at p. 121, bat a similar p<»nt 
was actually so decided by the Court of Appeal in an onreported case in 18S1. 

(k) Featherston v. WUkinaon (1873), L. R. 8 Ex. 122 ; see also Parker v. Jamei 
(1814), 4 Camp. 112. 

(0 Sodocomwhi v. MUbwm (1886X 17 Q. B. D. 316. 

(m) As to method of calctdation, see Article 144 ; and Capper v. Ibrster (1837), 
3 Bing. N. C. 938 ; Cockbum v. Alexander (1848), 6 C. B. 791 ; Warren v. Pea- 
body (1849), 8 C. B. 800 ; see also Mayne on Damages, p. 271. 

(n) Smith v. Maguire (1858), 3 H. & N. 554; Stamforth r. LyaU (1830), 
7 Bing. 16^. 

(o) See note 2, and cases cited: for special cases of damage, see Sparrew ▼. 
Paris (1862), 7 H. & N. 594; Heugh v. Escombe (1861), 4 L. T. 517. 

(p) 2rarrkwv.£aimmdf (1845), IC.&K, 686; iTtidsoii t. JW/ (1874), 43 L. J., 
C. P. 272. 
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such an offer^ which he might reasonably believe would amount to rescind- 
ing the original charter (qi. 

Case 2. — A ship was chartered to go to X., where the charterer was 
either to load or to give notice that he would not load, paying at the same 
time £500. The ship went to X. The charterer neither loaded nor gave 
the notice ; the ship returned by T., making a larger freight than if she 
had returned straight from X. EMy that the shipowner could not recover 
the £500, as the charterer had given no notice, but only unliquidated 
damages, and that as he had profited by the breach, the damages were 
nominal (r). 

Note 1. — " To load in regular twm,^* — Where the " regular turn " 
is lost through the negligence of one of the parties, he will be 
liable for all subsequent delay resulting from such loss. Thus, 
a ship chartered to load in '^ regular turn " lost her turn through 
de&tdt of the charterer, and was detained eleven days till her 
turn came round again, when she was detained three days by 
weather before she could begin to load. HMy that the chiurterer 
was liable for the whole fourteen days' delay, the three days' 
delay being the legal and natural consequence of his first 
default (a). 

Note 2. — ^In favour of estimating in reduction of damages, 
freight the master might reasonably have earned, is the case of 
Harries v. Edmonds (1845) (f) : where a ship was chartered at 
2«. 8(2. per quarter to carry oats from X. to Z., six days being 
allowed for loading at X. ; before the six days were up, the 
charterer's agent offered a cargo. at 2a. 6d, and said^the char- 
terer's broker would pay the dmerence. There was also an offer 
of a cargo at 2a. 2(2., conditional upon calling at Y. Both these 
offers were refused. After the lay-days expired, the captain had 
other offers, and ultimately took a cargo at la. 9(2. Heldj that 
the captain was not bound to accept eitJier offer before the lay- 
days expired, but that after the lay-days expired he was bound 
to accept the best offer, so as to relieve the charterer as far as 
possible. This is supported by a dicUm, of Bramwell, B., in 
Bradford v. Williams (1872) (tt) : " the captain would clearly be 
bound to find some occupation for his ship, otherwise when he 
brought his action the charterer would have good cause to com- 
plain." In Frost v. Knight (1872) (a?), Cockbum, C.J. said : " in 
assessing the damages for breach of performance, a jury will, of 
course, take into account whatever the plaintiff has done, or has 
had the means of doing, and as a prudent man ought in reason 



(7) Hudson Y. Hilly vide supra, 

(r) Staniforth v. Lyall (1830), 7 Bing. 169; Bell ▼. PtUler (1810), 2 Tiunt. 
286, where the charterer was allowed to earn both charter freight and freight 
cUhtndef turns on an express proviso in the charter. 

(») Jones Y. Adamson (1875), 1 Ex. D. 60; see also Taylor v. Clay (1846), 
9 Q. B. 713. 

(0 1 C. & K. 686. 

(tt) L. R. 7 Ex. at p. 262. 

(jr) L. R. 7 Ex. Ill, at p. 115. 
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258 DAMAGES FOR 

to have done, whereby his loss has been, or would have been, 
diminished." 

On Uie other hand, in SmOh v. Magmre (1858) (tf), Martin, B. 
doubted '' whether a parW who breaks a oontract nas a right to 
say to the other party : ' 1 will not pay yon the damages arising 
from my breaoh of oontraot, beeanse you ought to have done 
something else for the purpose of relieving me of it.' I am not 
prepared to say that a shipowner who has lost his freight by 
reason of a breach of oontract by the charterer, is bound to go 
and look for employment for his ship, so as to relieve the charterer 
from the consequences." In Brown v. MuUer (1872) (2), where 
the contract was to deliver 600 tons of iron, one third in each of 
the months, September, October, and November, and in August 
the vendor gave notice that he did not mean to deliver any 
iron, it was argued that the purchaser should at onoe have made 
a new contract for such iron; but the Court held '^ that he was 
not bound to enter into such a contract, which might be either 
to his advantage or detriment, according as the market might 
fall or rise. If it fall, the defendant might fairly say that the 
plaintiff had no right to enter into a speculative contract, and 
insist that he was not ciJled upon to pay a greater diffei-enoe 
than would have existed had the plaintiff held his hand. ... I 
do not think the plaintiff could be called upon to enter into a 
fresh oontract .... and if it should happen that he might have 
done better for the defendant by waiting and making no specu- 
lative oontract, the defendant would have in his turn a fair right 
to complain that his loss had not been mitigated as far as 
possible." Though the reasoning here seems at first sight to 
confirm the view taken by Martin, B., it will be noted that: 
(1) the right of the defendant to have his loss mitiKated in 
some way is recomised ; (2) there is a wide distinction between 
the refu»ftl to load a ship, where there is at once a fixed maximum 
of damage, the freight, less the expenses of earning it, which 
may be lessened by substituted freight, lees its expenses, and a 
refusal to deliver goods at some future period, where it is un- 
certain what the loss ultimately sustained will be, and where a 
heavy fall in the market may convert the purchaser's loss into 
a gain. While, therefore, the results of a new contract made on 
the breach of the old one, must, in the case of iron, be very 
speculative and uncertain, in the case of the ship such a contract 
will usually mean a reduction of damages. In B(^er v. Johnson 
(1873) (a\ where the facts were similar, the Court, in the 
abseuce 01 eWdence that a new contract could have been obtained 
on terms that would mitigate the purchaser's loss, fixed the 
measure of damages at the difference between the contract-price 
and the selling-price on each day of delivery. But the judges 



(y) 8 H. & N. 554, at p. 567. («) L. R. 7 Ex. 319. 

(a) L. R. 8 C. P. 167. 
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FAILURE TO LOAD. 259 

admitted tl^t if the Tendors had shown that the pnrohasers 
might have made a new oontraot to diTniniflh their loss, such 
evidence would have been available in reduction of damages. 

In WtUon V. Hicha (1 857) (6) : the question of what the captain 
could reasonably have done after breach was left to the jury, 
to aid them in estimating the damages. This case, however, 
seems directly contrary to Harries v. Edmonds (1846) (c), and 
Hudstm V. HiU (d) in that the alternative proposals were made 
to the captain berore his lay-days had expired. A similar ques- 
tion of reasonableness was raised in Hudson v. HiU, Mayne on 
Damages (4th ed. pp. 165, 275^ treats the matter as unsettled* 

Though the cases are inconsistent, the better opinion seems to 
be that freight, which a reasonable owner might and would have 
obtained after final breach, must be reckoned in reduction of 
damages, after deducting the expenses of earning it. It will 
oertamly be safer for the captain to earn the best freight in his 
power. 

So also, a shipper of goods must do what is reasonable to lessen 
his loss from a breach of contract by the shipowner; thus, he 
must purchase goods to supply the deficiency at the lowest price. 
If he can avoid delay by paying a small sum for dues, he should 
do so, recovering it from the shipowner ; and he cannot recover 
damages for delay which he might have so avoided (e). 



Artide Ul.—Bead Freight. 

** Dead freight " is the name given to damages, whether 
liquidated or unliquidated, claimed for breach of a covenant 
in a charter to famish a full cargo to a ship (/). 

For such damages no lien on goods actually carried in the 
ship exists at Common Law {g) ; but such a lien may be 
given by usage, or express contract of the parties (/). 

Cote 1. — ^A vefisel was chartered to carry a full cargo of bones at so 
much per ton, the shipowner to have a lien on the cargo for ** freight, dead 
freight, and demuiiage." Only 886 tons were shipped; 210 tons more 
could have been shipped. The master claimed a lien on the cargo shipped 
for damages for failure to ship the 210 tons. HM^ that the charter gave 
him such a lien ^/). 

Coie 2. — ^A ship was chartered to load a full cargo at named freights, 
**but if the ship should not be fully laden, C. to pay not only for the 

(6) L. J. 26 Ex. 342. 

(o) 1 G. & K. 686. 

(cO 43 L. J. C. P. 273. 

le) MdUerY,Jecka (1865), 19 C. B.^ N. S. 832; Alexiadi y. Bobmson {1^1), 
2 F. & F. 679 ; aliter if the sum is exorbitant : see The Nanoay (1864X 12 L. T. 
at p. 62 ; and per M. Smith, J. at 19 C. B., N. S. p. 841. 

(f) JPLean v. Fleming (1871), L. R. 2 H. L. (Sc.) 128. 

(g) Phillips T. Bodie (1812), 15 East^ 547 ; Birley r. QladsUme(lSU), 3 M. 4 S. 
205. 

8 2 
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260 DEAD 

goods which shoold be on board, but also for so mach in addition as the 
ship could have carried. And in case no goods were shipped, then C. 
should at the end of the voyage pay full freight for the vessel to A. as if 
she had been fully loaded.** A full cargo ¥ras not shipped, and the master 
claimed a lien on the goodfl carried for " dead freight'^ due for goods not 
carried. Edd^ that no such lien existed at common law (A). 

Note. — It is donbtfdl whether the term '' dead freight ** must 
not be confined to damages ascertained or ai$oertainable by the 
charter itself, t.6., liquidated damages for breach of covenant to 
furnish a fall cargo. In support of this view we have the cases 
of Pearson v. Ooschen (1864) (i), and Gray v. Carr (1871) {j). 
In Pearson ▼• Ooschen there was a charter to load a full cartco at 
90s. per ton, the master to have an absolute lien for all freight, 
dead freight and demurrage on the said cargo laden on board. 
Damages were claimed for short loading, and tlie cargo detained 
under the lien for " dead freight." The Court, Williams, Wille**, 
Byles, and Keating, J J., held that the term ''dead freight" did 
not include ''damages in respect of room lost in consequence of 
the charterers not loading according to tiie charter," and that, 
though there was nothing else in the charter for the term " dead 
freight" to apply to, the clause as to lien, being an ordinary 
printed clause, need not necessarily have a precise meaning given 
to every word in it. The next case in |>OLnt of time was McLean 
V. Fleming (rur.), a Scotch case, decided in May, 1871, where the 
House of Lords held that a lien for dead freight, meaning unliqui- 
dated damages, might be given by specific contract. Lord West- 
bury expretisly dealt with the inconvenience of a lien for an un- 
liquidated sum, by admitting it, but saying : " It was impossible 
to set up any consideration of inoonvenience in answer to the 
clear terms of the contract." Lord Chelmsford rather weakened 
the judgment by saying that the case " could hardly be considered 
as one of unliquidated damages, because the proper' measure of 
damages was the amount of the agreed freight on the deficient 
quantity of 210 tons," though, he added, whether the damavces 
were liquidated or unliquidated, the charter gave a lien for them. 
Lord Westbury said that the calculation at the agreed freight 
per ton was not correct, as it took no account of the expenses t»f 
loading and carrying the 210 tons; and that, therefore, the 
damages must be unliquidated. Lord Colonsay also held it 
" equally clear in principle and authority that there might be, 
by express contract in the charter, a lien for unliquidated damages 
as " dead freight." The Lords expressly abstained from dealing 
with Pearson v. Ooschen^ on being informed that it was about 
to be considered in another case in the Exchequer Chamber. 
This was Gray v. Carr, (decided June, 1871) : iiie arguments 
in this case were heard before the judgments in McLean v. 



(A) PhUlips V. Jtodie. See note (y) (0 17 C. B. N. S. 352. 

antcj p. 259. (;) L. R. 6 Q. B. 522. 
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FREIGHT. 261 

Fleming^ of which the judges appear to have seen a note, though 
not a very full one,. and some of them in giving judgment ex- 
pressly deal with the case. In Gray v. (7arr, there was a charter 
to load a full cargo ; an absolute lien on the cargo for all freight, 
dead freight, demurrage, and average ; short shipment ; and a 
lien claimed for damages sub nomine *' dead freight : " the damages 
were not ascertainable from the charter. On these facts, Kelly, 
O.B., Channel, B., and WiUes and Brett, J J., held such a lien not 
sustainable, the damages claimed not being dead freight, while 
Bramwell and Cleasby, BB., dissented. The majority took the 
view that ** dead freight " only meant liquidated damages, and 
distinguished McLean v. Fleming^ on Lord Chelmsford's sugges- 
tion that the damages were there ascertainable from the charter. 
They dwelt on the inconvenience of a lien for an unascertainable 
amount, and met the argument that if *' dead freight " did not 
mean this, there was nothing in the charter that it could mean, 
by the suggestion in Pearson v. Qoschen^ that in contracts written 
into a general printed fprm, it was not necessary to give a 
meaning to every word in print. They expressly followed 
Pearson v. Qoschen. Of the minority, Bramwell, B., admitting 
it was not necessary to give every word in print a meaning, 
apparently held the point doubtful, l>ut for McLean v. Fleming 
which bound him, while Cleasby, B., took the line that in Gray 
V. Carr, the " dead freight " was capable of liquidation with very 
little trouble. 

Clearly, if the view of McLean v. Fleming taken in Gray v. 
Caxr is correct, dead freight must be limited to ^* damages 
ascertained or ascertainable from the charter," and this con- 
struction would, I think, be far more convenient for mercantile 
purposes; but the judgment in McLean v. Fleming distinctly 
admit a lien for unliquidated damages by express agreement. 
It is, indeed, a decision in a Scotch case ; but, '' so far as it proceeds 
upon principles of general jurisprudence, it ought to have weight 
in England " {^er Lord Selbome in Ewingv. Orr-Ewing (1885) fife), 
and the question was almost entirely discussed on the authority 
of the English cases. The early cases of Phillips v. Bodie and 
Birley v. Gladstone contain expressions supporting either view ; 
but, on the whole, they favour the view of the House of Lords ; 
and it is submitted that English Courts at the present day will 
be bound by McLean v. Fleming, and that Pearson v. Goschen 
and Gray v. Carr on this point must be treated as overruled. 



(k) L. R. 10 App. C. 453, at p. 499. 



Digitized by 



Google 



Digitized by 



Google 



APPENDIX I. 

Forms ofBiUs of Lading and Charters. 



I have not thought it necessaiy to set ont a large number of 
bills of lading, though all the forms used by the leading ship- 
owners of London and Liverpool have been considered in 
writing the previous pages. A collection of such bills will 
also be found in Mr. Leggett's book on Bills of Lading, but it is 
difficult to see how they increase the value of a work like this. 
The three bills which follow have, however, been agreed upon 
as a compromise by merchants and shippers in the particular 
trades to which they refer, and I have accordingly inserted 
them, adding references to the articles where each clause will 
be found discussed. 

I have given two forms of charter, time and voyage, with 
similar references, and have also added what is known as the 
** negligence clause " in charters, which is now being pressed 
upon charterers by shipowners, especially in the American 
grain trade, and has been adopted by the New York Produce 
Exchange. 



(A.) COAL BILL OF LADING, 1885. 

SuiFPBD, in apparent good order and condition (a), by in and 

upon the good Vessel coiled the (b) now lying in the port of (c) 

and hound for (d) with liberty to call at any ports in any order, to 

sail without PUots, and to tow and assist Vessels in distress, and to deviate 
for the purpose of saving life or property (e) ; and to be delivered in 

the like good order and condition at the aforesaid port of unto 

or to his or their assigns (f), freight and aU other conditions as 



(a) Article 52. (d) Article 23. 

(6) Article 26. (e) Articles 99, 100. 

(c) Article 27. (/) Article 56. 
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264 APPENDIX. 

per Charter Party (a). The act of Qod (J), perils of the sea {c\fire (d\ 
barratry of the Master and Crew (e), enemies (/), pirates, and thieves (g\ 
arrests a/nd restraints of princes, rulers, and people (Ji), coUisions (i), 
stranding, and other accidents qf navigation (c) excepted (jX even when 
occasioned by negligence, dtfatUt, or error in judgment qfthe Pilot, Master, 
Mariners, or other servants of <A« Shipowners (k). 

Ship not answerable for losses through exjiosion, bursting of boilers, 
breakage of sh<rfts, or any latent defect in the machinery or huU, not 
resulting from want of due diligence by the Oumers of the Ship, or any of 
them, or by the Ship*s Husband or Manager (I), 

General Average payable according to York-Antwerp Rules (m). 

In Witness whereof, the Master or Agent of the said Ship hath affirm^ 
to three BiUs of Lading, aU of this tenor and date, drawn as first, second 
and third, one of which Bids being accomplished, the others to stand 
void (n). 

Dated in this day qf 188 . 

WEIGHT, QUALITT AND OONTENTB UNKNOWN (o). 



(B.) GENERAL PRODUCE, MEDITERRANEAN. BLACK SEA, 
AND BALTIC STEAMER BILL OF LADING, 1885. 

Shipped, in good order and condition (p), by in and upon the 

good Steamship (q) now lying in the Port of (r) and bound 

for (») with liberty to call at any ports on the way for coaling or 

other necessary purposes (t) being marked and numbered as per 

margin, and to be delivered in like good order and condition at the port 
of imto or to his or their assigns (u), he or they paying freight 

on the said goods on delivery (t;) at the rate of and charges as per 

inar;gin. 

It is mutually agreed that the Ship shall have liberty to sail without 
Pilots ; to tow and assist vessels in distress ; to deviate for the purpose 
of saving life (t) ; to convey goods in lighters to and from the Ship at the 
risk qf the Owners of the goods but at the Ship's expense ; and in case 
the Ship shall put into a port of refuge for repairs, to tranship the 
goods to their destination by any other steamship («). 

The Act of Qod (y\ Ptrils of the Sea (z)„Fire (aa), Barratry of the Master 
and Crew (66), Enemies (cc). Pirates, and Bobbers (dd). Arrests and 



(a) Articles 19, 134. (p) Article 52. 

(6) Article 80. (q) Article 26. 

(c) Article 83. (r) Article 27. 

Id) Article 87. (s) Article 23. 

(<?) Article 88. (0 Articles 99, 100. 

(/) Article 81. (u) Article 56. 

(£) Article 85. (r) Article 145. 

(A) Article 82. {x) Article 103. 

(0 Article 84. (y) Article 80. 

O) Articles 79, 91. (z) Article 83. 

(A) Article 89. {aa) Article 87. 

(0 Articles 29, 89. (66) Article 88. 

(m) Article 120. {cc) Article 81. 

(n) Article 125. (dd) Article 85. 
(o) Article 52. 
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JRestrainta qf Princes, Riders^ and People (a) <ind other Accidents qf 
Navigation excepted (b). Strandings and Collisions (c), and aU 
Losses and Damages caused thereby, are also excepted, even when 
occasioned by negligence, default, or error in judgment of the Pilot, 
Master, Mariners, or other Servants qf the Shipoumers (d), but 
nothing herein contained shall exempt the Shipowner from liability to 
pay for damage to cargo occasioned by bad stowage, by improper or 
insufficient dunnage or ventilation, or by improper opening of valves, 
sluices, and ports, or by causes other than tJiSse above excepted, and all 
the above exceptions are conditional on the Vessel being seaworthy 
when she sails on the voyage, but any Icttent Defects in the Machinery 
shall not be considered unseaworthiness provided the same do not 
result from want of due diligence of the Owners, or any of them, or of 
the Ship^s Husbcmd or Manager (e). 

The Shipovmer is not liahle for Loss or Damage occasioned by Decay, 
Putrefaction, Rust, Sweat, Change of Character (f), Drainage, Leakage, 
Brealca^e (g), or any loss or damage arising from the nature of the goods 
or the insufficiency of packages ; nor for Land Damage ; nor for the 
obliteration or absence of Marks or Numbers ; nor for any loss or 
damtige caused by the prolongation of the voyage. 

The Stetimer, while detained at any port for the purpose of coaling, is at 
liberty to discharge and receive goods and passengers. 

The goods are to be applied for within 24 howrs ^ Ship^s arrival and 
reporting at the Custom House, otherwise the Master or Agent is to be 
at liberty to put into lighters or land the same cU the risk and expense 
of the Owners of the goods (h). 

In case of quarantine at any port, the goods destined for that port may be 
discharged into quarantine depot, hulk, or other vessel, as required for 
the Ship^s despatch. Quarantine expenses upon the said goods, of 
whatever nature or kind, shall be borne by the Owners thereof. 

'T?ie Master or Agent shall have a lien on the goods for freiaht and pay^ 
ments made, if any, or liabilities incurred in respect of any charges 
stipulated herein to be borne by the Ovmers of the goods (%). 

In case any part of the within goods cannot be found during the Ship^s 
stay at the port of their destination, they are to be sent back by 
first Steamer, at the Ship^s risk and expense, and subject to any 
proved claim for loss of market. 

The Ship shall not be liable for incorrect delivery of packages unless each 
of them shall have been distinctly marked by the Shippers before 
shipment. 

Should grain or seed be delivered in a heated or damaged condition, and 
the receivers daim to deduct Jiaff -freight upon such damaged or heated 
portion, it shall be at the Master^ s option either to allow the same, or 
to be paid full freight upon the quantity shipped according to the BUI 
of Lading, provided always that no portion of the same has been 
jettisoned or otherwise disposed of on the voyage and the quantity 
delivered exceeds the quantity named in the BUI of lading. 

Oeneral Average payable according to York^Antwerp Bvles (J), 

The Owner and Consignee of the goods, and Shipowner mutually agree to 
be bound by all of the above stipulations, exceptions, and conditions. 



(a) Article 82. (/) Article 79, at p. 151. 

(b) Article 83. ((/) Article 86. 

(c) Article 84. (A) Article 127. 
(rf) Article 89. (») Article 157. 
(e) Articles 29, 89. 0) Article 120. 
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nohMutanding any cuttom qf the ports of loading and discharging to 
theanUrarif, 

In W1TNB88 whereof the Master or duly authorized Agent of the 
said Ship hath affirmed to three Bills of Lading, all of this tenor and 
date, one of which Bills being aoooiAplished, the others to stand void (kk). 
Dated in this day of 188 . 

WKIQBT, QUAUTT, AHD 00KTBHT8, UKK50WN (II) 



(0.) MEDITERRANEAN, BLACK SEA, AND BALTIC GRAIN 
CARGO STEAMER BILL OF LADING, 1886. 

Shipped, in good order and oonditioti (a), by in and upon the 

good Steam Vessel oaUed the (5) now lying in M and hound 

for (d) with liberty to oaU at any ports on the way for coaling or 

other necessary furposes^ to mxHwUhotU Pilots^ and to tow and assist Vesstls 
in distress, ana to deviate for the purpose of saving life (e) ; and to 

be delivered in the like good order cmd condition at the cforesaid port 
of unto or to his or their assigns (/), he or they paying 

freight and or demurrage, tf any, for the said goods {g\ All conditions 
as per Charter Party, daied (h). The act <^ God (%),perils qf the 
sea (k),fire(l),bairratry qf the Master and Crew (m), enemies {n), pirates, 
and rMers (0% arrests and restraints qf princes, rulers, and peciie {p\ 
and other acMents qf navigation (k) excepted (q). titrandings and col- 
lisiom (r), and aU losses and damages eaused thereOy, are also exapted,e 
when occasioned by negliaenee, drfavit, or error in judgment <^ the Pilot, 
Master, Mariners, or other servants qf the Shipowners (s), but nothifig 
herein contained shaU exempt the Shipowner from liahility to pay for 
damage to cargo occasioned i>y bad stowage, by improper or insujjMent 
dunMtge or ventilation, or by improper opening qf valves, duices and ports, 
or by causes other than those aiwve excepted, and all the above eaoo^tione 
are conditiondl on the Vessel being seaworthy wJien she saHs on the voyaae, 
but any IcUentdtfeotsin the machinery shdU not be considered uneeaworthi- 
ness provided the same do not result from want qf due diligence qf the 
owners, or any of ihem, or qfihe Ship*s Husband or Manager (<). 

Qenerdl Average payable according to Yorh-Antwerp Pules (u). 

laying days have been used at the ports qf loading. 

Ih Wmnns whereof, the Master of the said Ship hath affirmed to three 
Bills of Lading, all qf this tenor and date, one </ which BiUs being 
accomplished, the others to stand void (to). 

Dated in this day of 188 . 

QUANTITY AND QUALITY, UNKNOWN («). 

(kk) Article 125. (0 Article 87. 

(U) Article 52. (m) Article 88. 

(a) Article 52. (n) Article 81. 

(6) ArUcle 26. (0) Article 85. 

(c) Article 27. (p) Article 82. 

(d) Article 23. (9) Articles 79, 91. 

(e) Articles 99, 100. (r) Article 84. 
If) Article 56. («) Article 89. 

(g) Article 135. (0 Articles 29, 89. 

(A) Articles 19, 134. (m) Article 120. 

(0 Article 80. (tc) Article 125. 

(*) Article 83. (x) Article 53. 
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(D.) CHARTEBPARTY (FOR A VOYAGE). 

London 188 • 

It is this DAT MUTUALLY AQBSBD BSTWXEN Owner of the Good 

Steam Ship or Vessel called the (a) of and That the 

said vessel Wng of Tons Redster measurement, or thereabouts (6), 

classed ^) now at {a) and guaranteed to be in {d) 

ready to load (e\ by the (d) and bemg tight, staunch, and strong, 

and every way fitted for uie Voyage (/), shall at once sail and proceed to 
(^) and enter such Dock as directed on arrival, by and there 

take on board, as tendered (A), a full and complete Careo (h) of 
say Tons (K^ not exceeding what she can reasonab^ stow and carry 

over and above her Tackle, Apparel, Provisions, and Furniture. Cargo to 
be loaded m running hours (Sundays and Holidays excepted) (»), 

from the time true written notice is given {h) (between 9 ajn. aiMl 5 pjn.) 
that all Ballast or Inward Carffo is dischars^ and the Vessel is ready to 
receive or deliver her Cargo (^ (any time Tost through riots, strike, lock- 
out, or by reason of accidents to mines or machinery, obstruction on the 
Railway and the Docks, or by reason of floods, frosts, storms, or any cause 
beyond the control of the said (Z) not to be computed as part of the 

aforesaid loading and discharging time). Unloading at the rate of 
Tons per working day. Time to commence from when the Vessel is ready 
to imload, as ordered, and written notice is given (m). 

The time for loading not to count from 5 p.m. on any Saturday till 
7 ajn. on the following Monday, nor till 7 a.m. after any Holiday (i)* 

- llie Ci^tain shall, before the ship proceeds to Sea, call at the Office of 
the ChartOTers* Agents in and there sign, as presented (n), the Mer- 

chants' BiUs of Lading for the Cargo, as per Dock or Railway Company's 
return ; and in default there shall be payable to the Charterers the sum of 
Twenty-five pounds. 

The Freight bemg in full of all Dock Wharfeige on Cargo, Consulages, 
Lights, Pilotage, and all other Port Charges whatsoever. 

The Veasel being loaded shall, with aS practicable despatch (o), proceed 
to and deliver the same to the said Freighter or Assigns, alongside 

Steamer, Depot Ship, Wharf, Arsenal, or into Craft, as ordered, where she 



can safely d^ver (i). 

fThe Act of GK)d (g^) the Queen's Enemies (r), restraint of Princes and 
Rulers (5), Fire {t\ and all and e^^ery other Dangers and Accidents of the 
Seas, Rivers, and Navigation (u\ and to Machinery and Boilers, of what 
natiu^ and kind soever during the said Vovage, always excepted.) (to) 

Cargo to be brought and taken from alongside (x) at Merchant's risk 
and expense. 

(a) Article 26. (m) Article 124. 

(6) Articles 25, 46. (n) Article 20, p. 45. 

(c) Article 24. (0) Articles 30, 99, 100. 

(/) Article 27. (p) Article 37. 

(«?) Article 40. (7) Article 80. 

(/) Article 29. (r) Article 81. 



8! 



Articles 30, 33. (5) Article 82. 

(h) Article 46. (0 Article 87. 

(0 Article 130. (u) Article 83. 

Ik) Article 41. (w) Articles 79, 91. 

(0 Article 42. {x) Article 43. 
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Freight to he paid on the unloading and right delivery (y) of the Cargo 
at the rate of Shillings and Pence, per Ton of 20 cwt. delivered (z). 
One-third Freight, if required, in Cash, on signing Bills of Lading, 
less 31 per cent for Insurance, &c SuflBcient Cash for Vessers ordinary 
di^ursements at current rate of exchange, at Port of Destination, and the 
remainder hy Bill on Charterers, at Three Months' date, on the right de- 
livery of Cargo as aforesaid (a). 

, The Ship to he addressed to Charterers' Agents, at Port of Disdiarge, 
free of charge, paying the usual Address Commission of 2 per Cent, when 
loaded, and to employ their hroker, paying usual charge for doing Ship's 
business. 

In case of Average, same to be settled in accordance with the British 
Law and Custom (6). 

The Cargo to be discharged, weather permitting, out of all her hatchways 
iimultaneously, if practicable, and required by Charterers' Agents. 

Demiurage in loading, over and above the said lying time, at per 

hour ; Demurrage on unloading at the rate of per hour. 

Owners of Vessels to have a lien on the Cargo for freight (c). Dead 
Freight (d), and Demurrage (e) ; Charterers' liabifity ceasing when Cargo 
shipped (/). 

The Commission on this Charter Party is on the amount of Freight, 

and is due on the signment hereof (Ship lost or not lost) to and the 

Ship is to be entered and cleared at the Custom-House, at her Port of 
Loading, by Charterers' Agents. 

If any misrepresentation be made respecting size, the )X)8ition, or state 
of the Steamer, Charterer to have the option of cancelling this Agree- 
ment (g). 

Penalty for non-performance of this Agreement, estimated amount of 
Freight. 



(E.) TIME CHABTERPARTY. 

London 188 



It is this day mutually agreed between of the good Iron Screw 

Steam Ship called the (h) of Tons gross Register, and 

Tons nett Register (t), having engines of horses' power (j), and 

classed at Lloyd's Years, or Years in Liverpool Book, 

now and during hiring (^), of Tons dead weight or thereabouts, 

inclusive of fuel and stores, &c., now (J) and Messrs. Charterers. 

WITNESSETH, 

That the said Owners agree to let, and the said Charterers agree to hire 
the said Steam Ship for the term of calendar Months, from the 

day of for a voyage from to and back ta , she 

b^ig then placed at the disposal of the Charterers, at , in such Dock, 



% 



) Article 157. (/) Articles 53, 54. 

z) Articles 46, 144. Ig) Article 23. 

(a) Article 137. (A) Article 26. 

(6) Article 120. (•) Articles 25, 46. 

(c) Articles 150, 155. (j) Article 23. 

((i) Article 161. (*) Article 24, 

{e) Article 155. (0 Article 27. 
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or at such safe {m) Wharf or place (where she may alwa3r8 safely lie afloat), 
as Charterers may direct, she being then ready to receive Cargo (n), and 
being tight, staimch, strong, and every way fitted for the service (and with 
full complement of officers, seamen, engineers, and firemen for a Vessel of 
her tonnage) (o) ; to be employed in carrying lawful merchandise (ex- 
cluding ore, salt, petroleum and its products, and all other injurious 
cargoes), between such Ports within the following limits, viz. : with 

the option to the Charterers to send the Steamer to as the Charterers 

or their Agents shall direct, on the following conditions : — 

That the Owners shall provide and pay for edl the provisions and wages 
of the Captain, Officers, Engineers, Donkey Enginemen, Fireman and 
Crew ; shall pay for the insurance of the Vessel ; also, for all engine-room 
stores, and maintain her in a thoroughly efficient state in hull and machi* 
nery for and during the service. That the Charterers shall provide and pay 
for Coals as stated below. Port Charges, Pilotages, Agencies, Commissions^ 
and all other charges whatsoever, except those before stated. 

That the Charterers shall accept and pay for all Coal in the Steamer's 
Bunkers ; and the Owners shall, on expiry of this Charterparty, pay for all 
Coal left in the Bunkers at the current market prices at the respective ports 
when she is delivered to them. 

That the Charterers shall pay for the use and hire of the said Vessel at 
the rate of per gross register Ton per Calendar Month, conmiencing 

on and from the day of her delivery, as aforesaid, and at and after the 
same rate for any part of a month ; hire to continue until her delivery to 
the Owners (unless lost) at London. 

Should the Vessel be lost without being heard of, hire shall cease to be 
due fifteen days after the date on which she left her last Port (p). 

Should the Steamer occupy a longer period than days between 

, hire shall be remitted for an excess of time beyond the days 
named. Any time lost at Port of call to be excluded from the above 
guaranteed passage (jp). 

That in the event of loss of time from deficiency of men or stores, 
breakdown of machinery, or damage preventing the working of the Vessel 
(when in port) ( p) for more than twenty-four working hours, the payment 
of hire shall cease until she be again in an efficient state to resume her 
service. 

The Charterers are to put on board in London tons Coals ( ) 

for Ship's use for the Voyage out and home, and which is to include the 
working of the Donkey Engines. Should this quantity be insufficient, the 
Owner of the Steamer undertakes to pay the cost of any further quantity (p). 
The time of sailing from to be reckoned from the time the Captain 

receives his dispatches on board, and the loading complete. The steam 
winches and cranes to be in efficient working order when in port. 

Payment of the said Hire to be made in London, monthly, in advance, by 
Charterers' acceptance at thirty days' date, and in default of such payment 
the Owners shall have the faculty of withdrawing the said Steamer from 
the service of the Charterers without prejudice to any claim they, the 
Owners, may otherwise have on the Charterers, in pursuance of this 
Charter, any payment for part of a month to be calculated at thirty days to 
the month. 

That the cargo or cargoes may be laden and or discharged in any dock, 
or at anv wharf or place that Uje Charterers or their Agents may direct, 
provided the Steamer can always safely lie afioat (n). 

(m) Article 37. (o) Article 29. 

(n) Article 40. (p) These clauses are unusual. 
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That the whole reach of the Veeeel's Holds and usual i^aces of loading 
and accommodation of the Ship (9) (not being more than she can reasonaUy 
stow and carry) shall be at the Charterers' disposal, reserving only proper 
and sufficient space for Ship's officers, crew, tackle, apparel, furniture^ 
provisions, stores, and fuel 

That the Captain shall prosecute his yoyages with the utmost des- 
patch (r), and shall render all customary assistance with Ship*s crew and 

lliat the Captain (although appointed by the Owners^ shaU be under the 
orders and direction of the Charterers as regards empbyment, agency, or 
other arrangements; and the Charterers hereby agree to indenmify the 
Owners from all consequences or liabilities that may arise, from the Captun 
signing Bills of Lading, or in otherwise complying with the same (s). 

lliat if the Charterers shall have reason to be dissatisfied with the 
conduct of the Captain, Officers, or En^eers, the Owners shall, on 
receiving particulars of the complaint, myestigate the same, and, if 
necessary, make a chanee in the appointments. 

lliat the Master shall be furnished firom time to time with all requisite 
instructions and sailing directions, and shall keep a full and correct Log of 
the voyage or voyages, which are to be patent to the Charterers or their 
agents. 

That the Charterers shall have the option of continuing the Charter for a 
further period of on giving notice thereof to the Owners previous 

to the expiration of the first-named term. 

That should the vessel be lost, freight paid in advance, and not earned 
(reckoning from the date of her loss), shall be returned to the Charterers, 
llie Act of God (t\ the Queen's Enemies (u\ Fire (x). Restraints of 
Prinoee, Rulers, and People (y\ Detention or Railway Trucks, Frost, 
Strikes {z\ and all other dangers and accidents of the sea, rivers, madii- 
nery, boilers, and steam navigation, (a) throughout this Charterparty 
always excepted (5). 

That should any dispute arise between the Owners and the Charterers, 
the matters in di^te shall be referred to three persons at London, <Hie{ 
to be appointed by each of the parties hereto, and the third by the 
two so chosen, their decision, or that of any two of them, shall be final, 
and for the purpose of enforcing any award, this agreement may be made a 
rule of Court. 

That tiie Owners shall have a lien upon all cargoes, and all 8ub-fr«ights, 
for any amounts due under this Charter ; and Charterers to have a lien on 
the Ship for all moneys paid in advance and not earned (c). 

All aerdicts and salvage shall be for Owners' and Charterers' equal 
benefit (cQ. Penalty for non-performance of this Contract, estimated 
amount of damages. 

A Commission of Five per Cent, on the estimated amount of Freight is 
due on signment hereof to (e) Ship lost or not lost. 



) Article 48. (z) Article 42. 

f Articles 30, 99, 100. (a) Article 83. 

I Articles 18, 20. (6) Articles 79, 91. 

Article 80. (c) Articles 156, 157. 

tt) AHicle 81. ((Q Article 121. 

«) ArUcle 87. (0 Article 16, p. 29. 

) Article 82. 
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(F.) "NEGLIGENCE CLAUSE.'* 

** It is also mutually agreed that the Carrier shall not be liable for loss 
or damage occasioned by causes beyond his control (a), by the perils of the 
sea or otber waters (J), by fire fix)m any cause (c), or wheresoever occur- 
ring, by barratry of tiie master or crew (cQ, by enemies (e), pirates or 
robbers (/), by arrest and restraint of princes, rulers, or people (a), riots, 
strikes or stoppage of labour, by explosion, bursting of boilers, breakage 
of shafts, or any latent defect in huU, machinery, or appurtenances (A), by 
collisions (t), stranding, or other acddents of naviffation (6) of whatsoever 
kind (even when occasioned by the negligence, &feult, or error of judg- 
ment in the pilot, master mariners, or other servants of the shipowner), not 
resulting, however, in any case, from want of due diligence- by the owners 
of the ship or any of them, or by the Ship's Husband or Manager ** Qc). 



(a) Act of Qod ; see Article 80. (/) Article 85. 

(6) Article 83. C^) Article 82. 

(c) Article 87. (A) Article 29. 

Id) Article 88. (0 Article 84. 

(e) ArUcle 81. ik) Articles 29, 89. 
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APPENDIX 11. 



Practice in loading and discharging general Ships in the 
leading ports of Great Britain. 

The following accotmcte of the cufitoms of the ports of London^ 
Liverpool, Bristol, Glasgow, and Hull, as they exist in 1886, 
have been carefdUy compiled, and revised by merchants in 
those ports. They apply in the absence of any special agree- 
ment or custom in any particular trade. It is hoped they wiU 
be useful both to merchants and shipowners not belonging to 
those ports, and to lawyers. 

(A.) PEAOTICE OF POET OF LONDON. 
I. — In Loading. 

The shipper has sometimes *' engaged" so much goods in 
the ship beforehand by agreement with the shipowner or ship- 
broker, such agreement, in the absence of expresH stipulations, 
being understood to be on the terms of the printed bill of 
lading of the line or firm, if, as is usually the case, there is such 
a printed bill, or, if not, on reasonable and ordinary terms of 
shipment. But not unfrequently no previous engagement of 
goods takes place. 

I. Ooods sent by land to the ship — 

The shipper, or the shipper's agent, acting on instructions 
for shipping forwarded to him bv the shipper, sends the goods 
to the dock where the ship is to load. 

(1.) If they are sent by road, the carman has with him a 
" shipping note '* : — 

'* To the Superintendent of the X. Docks. Please receive the 
undermentioned packages to be shipped on board the 8." (here 
follows description of marks, numbers, and packages). " From 
F., shipper." 

The carman has also a '* cart-note,*' or ordinary form of receipt 
for the goods. The servants of the dock company sign the 
'' eart^note" and return it to the carman, keeping the shipping 
note as their authority for receiving and shipping the goods. On 
the next day the dock company forward to F., the E^ipper, the 
account of their dock charges, known as the wharfage note, which 
also acknowledges receipt of the goods, and corresponds to the 
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mate^B receipt. The goods are not shipped till these char^ are 
paid; hut to prevent delay, large shippers have a deposit 
acoonnt mth the dock company, and make out the shipping-note, 
" charges to our deposit account ;" or the broker loading the ship 
guarantees to the dock company the dock charges on all goods 
shipped in his ship. 

(2) If Oie goods are sent by rat7, there is no shipping note ; the 
railway rat« covers the dock charges, and the shipper has no 
intimation of the arrival of the goods at the dock from the dock 
company, but receives an advice note from the depdt of the 
railway that the goods have come to hand and have been for- 
warded as addres^. 

Goods at the dock are "tallied" by the shipowner, either 
when put on board, or on delivery into the dock shed, at the 
ship's option ; where the tallying takes place makes no difference 
in the shipowner's liability, though it may render it more diffi- 
cult for him to prove the goods were lost before shipment if he 
does not tally into the ship. If tallying is omitted, the pro- 
duction of the " dock charge *' or wharfage note by the shipper is 
usually accepted by the shipowner as entitling him to bms of 
lading. When all the land-borne goods are loaded, the dock 
company present to the mate for signature a list of such goods 
thus: 

" X. Export Docks. Eeceived from the X. Docks, the 
under-mentioned goods on the ship &, master E., bound for Z. 
Marks. . . . Nos. . . . Packages. . . . Shippers. ... In good 
order. Contents unknown " {a). 

The dock company do not deliver goods to the ship unless 
they are in apparent good order, without having had direct 
instructions from the shipper or shipowner. 

The shipper then purchases a printed form of the bill of 
lading of the particular line or firm, fills it up with particulars 
of the goods shipped, and leaves it for signature at tlie office of 
the shipowner or broker. It is there checked, usually with the 
" tally-book " kept by the ship, signed, if found correct, and 
delivered to the applicant without his necessarily producing 
any document or receipt. In this there is obviously some risk 
of a fraudulent application, but in practice it is slight. 

II. Goods sent to Ship by Water. 

With these the dock company have nothing to do, and they 
can make no charge for them. The lighterman bringing the 
goods delivers an order or receiving note : " Please receive in 
good order on board ship &" (particulars of goods), " F. shipper." 
The mate signs a receipt (6), "Received in good order," &c., 
making a note on the receipt of any goods damaged. A receipt 
without such note is a " dean receipt," and some orders to ship 
have a clause, "No goods to be taken on board for which a 



(a) See Article 52. (6) See Article 51. 

T 
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clean receipt oannot be given, or ship will be held reepon- 
Bible.' 

The ship ig entitled by custom to keep the lighter alongside 
for three days free, after which demurrage becomes payable at 
the customary rate of 7«. 6d. per day per barge, but this is often 
modified in practice (c) or by special agreement. 

Tbe ship forwards the receiving note to the broker's office, 
and the broker delivers the bill of lading, which has been pre- 
viously left, filled up by tbe shipper on the firm's printed form, 
to the producer of the maters receipt or to the shipper (d). 

Labour, — The dock company unload fix)m carts, warehouse, 
and truck the goods loaded from the shore on to the quay at the 
shipper's expense. They are then slung, lowered into the hold, 
and stowed by a stevedore employed by the ship. Where the 
lowering is done by the dock cranes, the dock company charge 
the stevedore for their use, and guarantee the soundness of 
machinery and gear, but do not take the risk of working them. 
The stevedore is instructed as to place of stowage by a repre- 
sentative of the shipowner or broker, but not as to the method 
of stowage. 

Water-home goods are slung in the lighter, raised, lowered, 
and stowed by the stevedore ; the ship's hand- winch or crane is 
used ; the ship guarantees soundness of the gear she supplies, 
and the stevedore finds the labour, but the exact proportions in 
which gear is supplied by the stevedore or the ship vary very 
much. 

Practice in unloading at the Docks in London. 

On the arrival of the ship in dock the captain, broker, or 
owner hands to the dock company a ''stop for freight," as 
follows (e) : — 

" To the Directors of the Z. Dock. 
" I hereby give you notice to detain all the undermentioned 
goods, excepting samples of the same, which shall be landed in 
your docks, and now on board the ship 8. from X., until the 
freight due thereon as herein specified shall be duly paid or 
satisfied, in proof of which you will be pleased to receive the 
directions of Messrs. B. 

" Signed (captain, owner, or broker)." 

Particulars of goods and amount of freight claimed foUow. 
These may be filled in '* all goods landed, freight as per bill of 
lading " to cover the whole cargo. 

The vessel is " reported " at the custom house by her master, 



(c) Thus for railway barges demurrage is 10s. per day ; for sailing barges it is 
208. 

(d) See Article 51. " Mate's receipt.** 

le) As to the statutory effect of this : see 25 k 26 Vict, c 63, s. 68, Appendix III. 
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and is then ready to deliver. By the custom of the port of 
London, nnless modified by special customs in particular 
trades (/) or docks (jg), or express stipulations (^), the con- 
signees have forty-eight hours from the report to pass the 
entries of their goods at the custom house, and take delivery (t). 
From the expiration of that time warehouse charges at the 
docks, and the cost of delivery into lighters must be paid by the 
consignee. 

The consignee can do one of two things : — 

(1.) Without having his goods warehoused at the dock, he 
can send a barge alongside the ship, and take the goods out of 
dock for landing at a wharf. This is known as an " overside 
entry" 

(2.) He can warehouse his goods at the dock, on their being 
landed on the quay : known as a ** landing entry*' 

The stop for freight at the dock only applies to ** landing 
entries.*' 

I. In overside entries the consignee takes his bill of lading to 
the office of the owner or broker, and, if the freight is unpaid, 
either by payment of freight, or on credit at the risk of the 
broker, gets in exchange for it an *• overside pass " (k). 

" To the chief officer, ship &, from X. 

" You may pass overside for Z. wharf" (goods described as in 
bill of lading). 

In such a case the lighterman lodges the overside pass with 
the ship, and delivery is made by the Dock Company, the 
mate tcdlying the goods ; or the tallying may be done by 
the Dock Company, for an extra charge. The ship takes a 
receipt : " Becoived of G., ex 8.s. 8," (goods described) " in craft 



(/) Kg. Aste v. Stvmore (1884), 1 C. & E. 319, in the grain trade ; Marzetti 
V. Smith (1884), 49 L. T. 580. In the fruit trade an attempt to prove a varying 
custom failed in The Clan Macdonald (1883), L. R. 8 P. D. 178. 

(g) As in Petrocochino v. 8ott (1874^, L. R. 9 C. P. 355, where a custom of 
twenty-four hours was proved by the Victoria Docks. The dock companies gene- 
rally endeavour to establish a custom of twenty-four hours, but this is resisteid by 
merchants, and some friction at present (1886) exists on the point. 

(A) For special stipulations in the bill of lading, see note 1, anUy p. 207. The 
dock companies allow seventy-two hours to some large companies, as the Penin- 
sular and Oriental, by special agreement. 

(0 In PoUitzer v. 8.8. Cascapedia (1886), 2 Times L. R. 413, under a bill of 
lading, ^* goods to be delivered from the ship*s tackle ; " attempts to prove on the 
ooe hand a custom of the port of London, that if a barge of sufficient size to take 
all the goods under a number of bills of lading was sent, the consignee's duty 
was discharged, though the ship might be discharging from several hatches at 
once ; and, on the other hand, a custom that, if necessary, a separate barge must 
be sent for each bill of lading, both failed. The Divisional Court held that it 
was a question for the jury whether the consignees had taken delivery in a 
reasonable time. 

(A) The delivery of an overside pass to a merchant does not terminate the 
transit, so as to prevent stoppage in transitu: Coventry v. Gladstone (1868), 
L. R. 6 Eq. 44. 

T 2 
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B'* Signed ** L., lighterman ;" and the ship's clerk gives a pass : 
" To Superintendent of Z. dock. Please pass out with " (goods 
described) " ex s.s. 8. Signed, (derk.)" 

Overside passes are also granted to a wharf, filled up, ** All 
produce entered by Z. wharf." In such a case the wharfinger 
guarantees to hold the goods until a release for freight by ike 
broker or shipowner is presented ; and no new " stop for freight *' 
is therefore necessary, though such an overside pass is obtained 
by the wharf without payment of freight. 

In the case of overside goods, to give despatch, by custom (J) 
or special agreement, they may be landed on the quay for assort- 
ment, and delivery made on overside passes from the quay, for 
an additional rate paid by the shipowner to the dock company, 
the consignee, incurring no extra expense if he takes the goods 
within a time, customarily forty-eight hours, but varying 
according to particular custom or express stipulation (m). 

In such a case, under the customary clauses in London bills 
of lading, the liability of the shipowner terminates on discharge 
from the ship's deck (n). 

When goods, having been so landed, are delivered from the 
quay to lighters on overside passes, the dock company do not 
take a receipt from the lighter, but if their charges have been 
paid, give a pass : — '* Z. dock. Pass for overside goods. Pass " 
(barge namedn " with goods described below. Ship S. Master E. 
From X." The quantity and description of the goods is filled 
in the pass, the condition of the goods being ascertained at the 
wharf. 

This pass is signed by the master of the ship or ledger derk, 
and finally examined and passed by the dock constable at the 
locks. 

By custom the West India and London Dock Companies 
deliver to each other's order goods entered for their respective 
docks without the production of overside passes from the brokers. 
In this case it is necessary for the broker or captain to serve a 
" stop " for freight on each dock, as the " stop " in one dock is 
not effectual in the other against the holder of the bill of lading 
demanding delivery. 

II. Landing entries, — ^If the goods are entered for landing, the 
consignee hands to the dock company a customs permit, and 
takes his bill of lading to the broker's office ; on presenting it, 
and, if the freight is unpaid, either on credit at the risk of the 
broker, or by payment he obtains a " Release for freight* 

** Eemoval of stop for freight. To Z. Dock Co. 
** A stop for freight having been laid on the undermentioned 

(0 See Petrooochino t. fiott (1874), L. R, 9 C. P. 355 ; Marzetti v. Smith 
(1884), 49 L. T. 580 ; Aste v. Stumore (1884), 1 C. & E. 319. 
(m) See above, pp. 207, 275. 
(fi) Fetrocochino r. Bottf vide supra. 
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goods, ex &, captain E., from X. ; yon are now authorised to 
remove such stop from the same." Filled in: **A11 produce 
entered by G.," the specific description being contained in the 
bill of lading. 

The consignee does not give up the bill of lading to the 
broker, but presents it to the dock with the '^Belease for 
freight." 

If forty-eight hours (o) have expired from the report of the 
ship, the goods have been warehoused, weighed, and perhaps 
coopered and sampled, for which the consignee is charged by 
the dock company. 

The dock company and the wharf furnish the consignee with 
particulars of goods consigned to him, and also the broker with 
a duplicate for purposes of freight. The docks add a statement 
of the goods damaged : the wharves do not inform the broker of 
damages. 

The dock company's ship surveyors are called in during 
the discharge of the ship, whenever necessary, to survey 
damage. The shipowner's liability is practicallv terminated 
by correct delivery from the ship according to tne " Landing 
account " (p), which is made up by the dock officials as the ship 
dischtirges. 

Case 1. — GKxhIs were shipped under a bill of lading " to be delivered at 
the f)ort of LoDdon from the ship's deck where the ship's responsibility 
shall cease." The ship went into dock, and notice was given to the con- 
signee of sixty-nine bales that she vras ready to unload. Within twenty- 
four hours the consignee sent a lighter. According to the custom of the 
dock, the sixty-nine bales had been landed by the dock company's servants 
on the quay; but they only delivered sixty-eight bales to the lighter. 
Eddy that the bill of lading, together with the custom, freed the ship from 
liability for the missing bale (gj. 

Case 2. — ^A custom of the port of London that steamships with a general 
cargo should imload on to the quay, and thence into lighters at the ship- 
owner's expense, was proved, and Hdd consistent with a bill of lading con- 
taining the clause, " to deliver from the ship's tackles where the ship's 
responsibility shall cease," which meant ** from tackles on to quay : " and 
*' the goods to be discharged from the ship as soon as public intimation is 
given that she is ready to unload, and if not, thereupon removed without 
delay by the consignee, the master or agent to be at liberty to land the 
same, or, if necessary, to discharge into lighters, at the risk and expense of 
the owner of the goods " (r). 

Labour in Discharging. — Small vessels are discharged by their 
own crews, but all ships in the London and East and West 



(o) See Note 1, p. 207, and p. 275, for variations. 
0>) See Note 2, p. 207. 

(q) Petrocochino v. Bott (1874), L. R. 9 C. P. 356. 

(r) MarzeUi v. Smith (1884), 49 L. T. 580. See also Aste v. Siumore (1884) 
1 C. & E. 319 ; Clan Macdonald (1883), L R. 8 P. D. 178. 
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India Docks are difioharged by the seryants of the dock oom- 
panics, who dispute the right of the OMmer to employ any 
labour other than his crew in discharging; and though this 
claim of the Dock Companies is not acquiesced in by shipowners, 
and appears not warranted by law («), it is rarely resisted in 
practice. 

The dock company charge the shipowner one rate, the " land- 
ing rate," varying according to the class of goods, which covers 
the cost of diB<marge, craneage, the landing tally, and the 
damage reports. 



B. Practice of the Port of Liverpool. 

I. — In loading general Ships. 

All the docks and sheds at Liverpool belong to the " Mersey 
Docks and Harbour Board." Some of the docks, which are 
known as ** closed docks," are worked on a system similar to 
the docks in London, but they are only used for discharging 
and stiffening ships, or putting some ballast into a ship when 
discharged. All ships are loaded in the '* open docks." Here 
the Harbour Board find quay space and goods sheds, for 
which they are paid by tonnage dues from ships, dock and 
town dues from goods paid by the shipper when the goods are 
entered at the custom house, and special rents from appro- 
priated berths let by the year to the large companies and 
steamship owners. AU loading is done by the shipowners and 
their servants, subject to this, that a master stevedore, must be 
employed for the loading of every vessel, and that only those 
licensed by the Harbour Board may act as master stevedores. 
But some of the steamship owners of the port are themselves 
master stevedores, and may employ under them whom they 
please. The effect of these provisions is thu8 to ensure that 
the loading of all ships in the port, is in the hands of responsible 
persons. 

1. Goods hrought hy land, — The shipper sends the goods to 
the berth and puts tiiem on the quav ; the carter bringing the 
goods delivers a shipping-note, which either the mate or the 
wharfinger signs ; after this the goods are at the ship's risk, in 
the absence of express exceptions. The wharfinger measures the 
goods and sends a return to the broker's office. The stevedore 



(«) See Dick v. Badart (1883), L. R. 10 Q. B. D. 387, in which a by-law of the 
Surrey Commercial Dock, that no lumpers, but such as were authorized by the 
company, should be allowed to work on any vessel in the dock, except by special 
permission of the company, and that only servants of the company should be 
allowed to work on the dovk premises, was held invalid and ultra vires. 
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puts the gbods on board. Both wharfinger and stevedore are 
appointed and paid by the ship. 

ir. Goods brought hy water — Are taken from the lighter's deck 
by the ship's stevedore, and tallied on board by one of the ship's 
officers, who gives a receipt to the lighterman. 

Except in licensing the master stevedore, and in the pro- 
vision of some staging the Dock Board have nothing to do 
with the loading of ships in open docks, the shipowner finding 
all the labour. 



II. — In Discharging general ^ips. 

All the docks and sheds at Liverpool belong to the " Mersey 
Docks and Harbour Board." The docks are divided into two 
classes, "closed" and '*open" docks. The "closed" docks, 
which are only used for discharging and stiffening ships, are 
worked by the Dock Board on a system similar to the docks in 
London ; the Board discharge the ship and deliver the cargo to 
the consignees. In the " open " docks, all the labour for dis- 
charging is provided by the shipowner. The goods are unloaded 
on to the quay by a master lumper, and are received on the quay, 
weighed, and "loaded off," or delivered to the consignee at 
the dock by a master porter. All master lumpers and master 
porters must be licensed by the Harbour Board, and are subject 
to by-laws framed by that body. But some of the Liverpool 
steam shipowners are themselves licensed master porters, and 
master lumpers, employing whom they please under them, and 
themselves delivering the cargo to the consi^ee. Q<x)d8 are 
nearly always landed on the quay, but if delivered into craft 
overside, the master porter weighs them on the ship's deck. 
The consignee pays no wharfage for his goods if removed within 
seventy-two hours from the end of the working day on which 
they were landed, except in the case of sailing ships in berths 
not appropriated to particular lines or shipowners, goods from 
which have only forty-eight hours. The use of the docks and 
sheds up till this time is paid for by tonnage dues on the ship, 
town and dock dues on the goods, paid when they are entered 
at the customs. After the expiration of the seventy-two or 
forty-eight hours, the consignee must pay a special rate for 
goods not then removed, and the master porter is not bound to 
deliver such goods to him without further payment. 

This system does not affect the legal liability of the ship- 
owner, prior to the delivery of goods to the master porter. The 
liability of the latter is for damage to the goods during his re- 
ceiving them, weighing, and loading them off (t). 



(0 The Emilicn Marie (1875X 44 L. J. Adm. 9. 
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C. Practice op the Port of Bristol. 

I. In Loading general Ships. — The quays and sbeds of Bristol 
( >ld Dock, Avonmouth and Portishead, belong to the corporation 
and are worked by a Docks Committee. 

The ffoods are handled on the quay at shipper's expense, 
as it is nis duty according to the custom of the port to bring 
the cargo to the ship's lail, where it is received by the ship ; 
the shipowner, therefore, only pays the stevedore for receiving 
it from the rail of the ship and stowing it on board. As a 
matter of convenience, merchants usually either arrange with 
the ship's stevedore or pay the owner 6d. per ton for lifting the 
goods from the wharf to ship's rail. 

At present there are no export dues at this port either on 
ship or cargo. 

II. In Discharging general Ships. — According to the custom of 
the port, the merchant has to receive the cargo from the ship's 
rail, except in cases where it is weighed on deck ; in that case 
the merchant supplies the scales and sends his own men to 
weigh the cargo and receive it from the scales. 

When cargo is weighed alongside the merchant either sends 
his own men to receive it from the ship's rail and to land and 
weigh it, or the ship arranges for the stevedore to land the 
goods, for which the merchants pay 6d. per ton. 

In the case of cargo that has not to be weighed, but has to 
be taken from the (Slip to truck or shed, this is done by the 
ship's stevedore, and 6d. per ton is paid by the merchant for the 
service. 

With cargoes of grain in bulk, the merchant sends men into 
the hold to bushel the grain ; the ship's stevedore hoists it out 
of the hold to the scales on deck, where his duty ends. 

In case of bag grain from India, it is usual to land the bags 
whole ; the ship hoisting them out of the hold and delivering 
them to the scales or ship's rail, but bagged grain from America 
is usually started in the hold by the merchant's men, and 
brought underneath the hatchway by ship's men, and then 
dealt with in the same way as grain in bulk. 

With cotton seed and valonia cargoes the ship's men have to 
fill into sacks in hold and deliver to scales on deck or ship's rail. 

With deal cargoes, the ship lands them end on with her 
derrick ashore or on rsift where merchant's men receive, the 
ship placing one man alongside to turn them over on the land- 
ing men's shoulders. 

Balk timber is put into the water by the ship's gear, the 
ship's men raft it, providing grass rope for this purpose, mer- 
chants provide dogs. The timber is in charge of ship until 
measur^. 

There is no wharfage payable by the ship, but only dock 
dues. 
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Wharfage, town dues, <&c., are payable on goods aooording to 
a scale. 

A question which has been disputed for some time in the port 
of Bristol has just been settled by the case of Taylor , Abrahams 
d Co, V. Budgett decided at the Bristol Summer Assizes in 1886, 
and reported in the Bristol Mercury of August 3 and 4 of that 
year. In 1881 a trade in grain between India, and Bristol arose, 
and from that date tiU 1886 com merchants at Bristol had 
endeavoured to enforce an alleged custom by which the ship 
was not entitled to deliver her cargo as fast as she could put it 
out, but only at an average rate of 1000 quarters a day, so that 
the merchant detained the ship as many days as there were 
thousands of quarters of wheat in her cargo; if the ship wished 
to deliver quicker the consignee required that despatch money 
should be paid to him. On the question of the existence of 
this custom being brought to trial in 1886, on a charter with 
the clause " to discharge without delay and according to the 
custom of the port," a Bristol jury found that there was a usage 
to that effect, which had not yet become a custom, and the 
judge held that such a custom, if proved, would be unreason- 
able, and therefore bad at law. 



D. Practicb of the Port of Glasgow. 

I. In Loading. — All the docks and quays at Olasgow belong 
to and are administered by "The Clyde Navigation Trust. 
They are all tidal docks, and, except in a few berths of 18ft, no 
vessel drawing over about 16 feet can load " always afloat." 

The use of the quays and sheds is paid for by dues on the 
net register tonnage of vessels, pidd by their owners, and by 
dues on goods carried, paid by the merchant, either direct to the 
Navigation Trust or through the shipowner, who by shipping 
goods before satisfying himself that the dues are paid, becomes 
Hable to the trustees for the dues on all goods carried by his 
steamer. In the case of through rates, and by custom in a few 
trades, the freight includes the dues. 

The goods are carted on to the quay by the shipper, weighed 
at the " weighs " of the trustees to ascertain the dues payable, 
and laid down in the shed by the shipper's carter, where they are 
tallied, measured, and signed for by the ship. The shipowner 
handles them on the quay and loads them. 

Water-borne goods are rarely seen at Glasgow, but if so 
carried the lighter's crane must land them either on the 
steamer's gangway or on the quay, at shipowner's option. The 
trustees take the weight of water-borne goods from the shipper 
without checking it. 

Craneage from the quay is paid by the ship unless otherwise 
arranged. 

IL In Discharging. — Dues inwards on ship and cargo, with 
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exception of grain, are the same as outward dues. The steamer 
dischargee the cargo, and delivers it to the plank-ends, where 
it is received and stowed in the shed by a master porter, em- 
ployed by the shipowner, but paid by the consignee. Where 
required the goods are weighed on the quay by a sworn weigher, 
and then carted by the merchant ; where they are not so 
weighed the goods pass over the trustees' ^' weighs.*' All labour 
on the quay, including weighing, is pcdd for by the merchant. 
Forty-eight hours from the completion of discharge are allowed 
by statute for the consignees to remove goods from the quay ; 
but goods over fifty tons in one consi^ment are, by a practice 
almost uniform, aQowed a longer time, varying wim their 
weight, after which quay-rent is charged. 

Delivery overside, wnich is rarely made, is made to the 
lighter from the steamer's plank-ends. 



E. Practice op thb Pobt op Hull. 

I. In Loading, — The canying trade is almost entirely con- 
fined to regular lines of Hull steamers owned by the Hull 
shippers, or in a few oases by their principals. Sailing ships or 
strange steamers rarely lie on the berth. 

Engagements of goods are understood to be on the printed 
conditions of the special biU of lading used in each trade. 

The greater portion of goods shipped come from inland by 
craft ^ rail. 

^A.) Goods sent hy Land to ihe Steamer. — K sent by rail the 
railway company send an advice note shortly before the goods 
arrive ; the shipper then sends delivery orders, and the railway 
company deliver accordingly, the cost of such delivery being 
included in the carriage. 

No document accompanies the goods alongside, and no receipt 
is given by the steamer for the goods prior to shipment ; but to 
auSiorize the loading of the cargo a shipping order is sent down 
to the shipping clerk at the steamer. 

Goods are tallied into the steamer by the shipper when 
shipped, and they are not tallied before. 

The dock company do not accept any responsibility for the 
safety of the goods in any way — the dock, quays, and sheds 
being open to the public, and not enclosed as at many other 
ports. Shipowners also repudiate any responsibility for the 
safety of goods lying under the dock company's sheds waiting 
shipment. The ship's responsibility commences when her tackle 
touches the goods. 

Nearly all the goods shipped at Htdl are shipped by the 
owners of the steamers as agents for merchants or others, who 
provide their own bills of lading for the particular ports 
required. ^ 
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All goods passing over the dock company's quays both 
inwards and outwards incur wharfage. 

(B.) Goods sent alongside in Craft, — The craft proceed along- 
side the steamer, if she is ready, and for goods so loaded no 
wharfage is incurred ; otherwise they are landed from the craft 
in which they have come from inland, and trucked to the loading- 
shed at the carrier's expense ; these goods pay wharfage. 

When goods are shipped the shipping clerk at the steamer 
initialB the bills of lading present^ to him for that purpose, 
which are then taken to the shippers' or shipowners' office and 
signed. 

Lighters if kept beyond five days incur demurrage at Is. 6d. 
to 10«. per day. 

(C.) Labour. — The railway companies deliver to dock com- 
pany's sheds aU goods, excepting heavy pieces, which latter are 
unladen from the waggons oy shippers, who also pay for craning 
same on board the steamer. 

Dock company cranes are then used, and pieces under five 
tons are charged 1«. per ton; over five tons a proportionate 
rate. 

The shipowners employ their own men to load the vessel. 

At Hull mates of regular liners do not tally the cargo on 
board ; this is done by shipowner's tallymen. 

In the case of sanitary pipes, tubes, pig-iron, Ac, the railway 
companies only quote '* station to station " rates, and such goods 
have to be unladen from the waggons by shippers. 

II. In Discharging. — Steamers discharge general cargoes in 
the docks of the Hull Dock Company, also the Alexandra Dock 
Company — ^both private docks — usually in berths specially 
appropriated to them. In all the docks the shipowner is free 
to employ his own stevedores. 

It is neld by the shipowners that the ship's responsibility 
ceases when the goods pass the ship's rail; it certainly has 
ceased when they are clear of her tackle. 

As a rule regtdar liners are discharged by their owner's 
stevedores on to quay, or into lighters, if latter are ready along- 
side on arrival ; otherwise the cargo is landed under dock shed, 
and lies at consignees' risk and expense. The dock company 
allow consignees forty-eight hours for removal of cargo, after 
which time the goods are warehoused, or allowed by special 
arrangement to remain on quay at a rental. 

A large portion of imports, grain, iron, flour, &c., received by 
the railway companies are discharged from the ship into the 
companies' own lighters, which are taken to the Lime Kiln 
Creek or Alexandra Dock and discharged into railway waggons, 
thus saving the charge of wharfage. All goods landed on the 
quay and delivered to railway waggons are so landed and 
delivered at consignee's expense. 

The wharfage is always paid by the consignees and never by 
the shipowner. 
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All goods discharged direct from ships into canal boats are 
exempt from wharfage. 

Orain and seed are weighed, <&o., at the consignee's expense 
by the Hull Corporation sworn meters, or the dock company's 
meters, or in some cases by the consignees' meters. The weigh- 
ing is generally supervised by shipper's agents, which ensures 
correctness. 

The ship pays the cost of delivery on the scales on deck, and 
the consignee pays the cost of lifting off the scales and putting 
overside. 

Begular liners commence discharging immediately after 
arrival during legal hours by authority of a "third report,** 
or preliminary authority previously obtained from the Custom 
House authorities. 



Digitized by 



Google 



( 285 ) 



APPENDIX III. 

Hie PrincijpcU Statutes affecting the Contract of Affreightment, 

17 & 18 Vict c. 104, 8. 70.— MoBTGAGBB OP Ships (a), 

A MORTGAGEE shall Bot by reason of his mortgage be deemed to be the 
owner of a ship or any share therein, nor shall the mortgagor be deemed to 
have ceased to be owner of such mortgaged ship or share, except in so far 
as may be necessary for making such ship or Bhaie available as a security 
for the mortgage debt 

18 & 19 Vict. c. 111. — ^BiLLs OF Lading Act. 

Whebeas by the custom of merchants, a bill of lading of goods being 
transferable by endorsement, the property in the goods may thereby pass 
to the endorsee, but nevertheless aU rights in respect of the contract con- 
tained in the bill of lading continue in the original shipper or owner, and it 
is expedient that such rights should pass with the property : And whebeas 
it frequently happens that the goods in respect of which bills of lading pur- 
port to be signed have not been laden on board, and it is proper that such 
bills of lading in the hands of a bond fide holder for value should not be 
questioned by the master or other person signing the same on the ground 
of the goods not having been laden as aforesaid : Be it therefore enacted, 
&c. : — 

1. Every consignee of goods named in a bill of lading, and every indorsee 
of a bill of lading to whom the property in the goods therein mentioned 
shall pass, upon or by reason of such consignment or indorsement, shall 
have transfeired to and vested in him all rights of suit, and be subject to 
the same liabilities in respect of such goods, as if the contract contained in 
the biU of lading had been made with himself (b), 

2. Nothing herein contained shall prejudice or affect any right of stoppage 
in transiiUf or any right to claim freight against the original shipper or 
owner, or any liabiUty of the consignee or indorsee, by reason or in conse- 
quence of his being such consignee or indorsee, or of his receipt of the goods 
by reason or in consequence of such consignment or indorsement 

3. Every bill of lading in the hands of a consignee or indorsee for valu- 
able consideration representinjr goods to have been shipped on board a vessel 
shall be conclusive evidence of such shipment as against the master or other 
persons signing the same, notwithstanding that such goods or some part 
thereof may not have been so shipped, unless such holder of the bill of 
lading shall have had actual notice at the time of receiving the same that 
the goods had not been in fact laden on board : Provided, that the master, 

(a) Article I7c, ante, p. 32. (6) See Articles 56-59, 75, ante. 
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or other jjereon so signing may exonerate himself in respect of such mis- 
representation by showing that it was caused without any defftult on his 
part, and wholly by the fraud of the shipper, or of the holder, or aome 
person under whom the holder claims (c). 

24 Vict c. 10, s. 6. — Adburalty Jurisdiction Act. 

6. The High CJourt of Admiralty shall have jurisdiction over any claim 
by the owner, or consignee, or assignee of any bill of lading of any goods 
carried into any port in England or Wales in any ship, for damage done to 
the goods or nny part thereof by the negligence or misconduct of or for any 
breach of duty or bre»ich of contract on the part of the owner, master, or 
crew of the ship, unless it is shown to the satisfaction of the Court that at 
the time of the institution of the cause any owner or part owner of the ship 
is domiciled in England or Wales : Provided always, that if in any such 
cause the plaintiff do not recover £20, he shall not be entitled to any costs, 
charges, or expenses mcurred by him therein, unless the judge shall certify 
that the cause was a fit one to be tried in the said Court {d), 

25 & 26 Vict. c. 63, s. 64. — Limitation of Liability of Shipowker. 

54. llie owners of any ship, whether British or foreign shall not, in cases 
where all or any of the following events occur without their actual fault 
or privity, that is to say, 
(1.) Where any loss of life or personal injury is caused to any person 

being carried in such ship ; 
(2.) Where any damage or loss is canned to any goods, merchandise, or 

other things whatsoever on board any such ship ; 
(3.) Where any loss of life or personal injury is by reason of the im- 
proper navigation of such ship as aforesaid caused to any person 
carried in any other ship or boat ; 
(4.) Where any loss or damaj^e is by reason of the improper navigation 
of such ship as aforesaid caused to any other ship or boat, or to 
any goods, merchandise, or other things whatsoever on board any 
other ship or boat ; 
be answerable in damages in respect of loss of life or perscnal injury, either 
alone or together with loss or damage to ships, boats, goods, merchandise, 
or other things, to an aggregate amount exceeding fifteen pounds for each 
ton of th^ ship's tonnage, nor in respect of loss or damage to ships, goods, 
merchandise, or other tfings, whether there be in addition loss of life or 
personal injury or not, to an aggregate amount exceeding eight pounds for 
each ton of the ship's tonnage ; such tonnage to be the registered tonnage 
in the case of smling ships, and in the case of steam ships the gross tonnage 
without deduction on account of engine-room ; 

In case of any foreign ship which has been or can be measured according 
to British law the Surveyor-General of tomiage in the United Kingdom, 
and the chief measuring oflBcer in any British possession abroad, shall, on 
receiving from, or by d&ectionof, the Court hearing the case, such evidence 
concerning the dimensions of the ship as it may be found practicable to 
furnish, give a certificate under his hand, stating what would, in his opinion, 
have been the tonnage of such ship if she had duly measured according to 
British law, and the tonnage so stated in such certificate shall, for the pur- 
pose of this section, be deemed to be the tonnage of such ship. 

(c) Sec Article 21, ante. (rf) See Article 77, anU. 
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25 & 26 Vict. c. 63, s. 66-78. — Delivery op Goods and Lien for 
Freight (c). 

66. The following terms used in the sections of this Act hereinafter con- 
tained, shall have the respective meanings herehy assigned to them, if not 
inconsistent with the context or suhject-matter ; that is to say. 

The word "report" shall mean the report required hy the customs 

laws to be made by the master of any importing ship : 
The word " entry ** shall mean the entry required by the customs laws 

to be made for the landing or discharge of goods from an importing 

ship: 
'J'he word ** goods " shall include every description of wares and mer- 
chandise: 
The word "wharf" shall include all wharves, quays, docks, and 

premises in or upon which any goods when landed from ships may 

be lawfully placed : 
The word " warehouse " shall include all warehouses, buildings, and 

premises in which goods when landed from ships may be lawfully 

placed: 
The expression " wharf owner ** shall mean the occupier of any wharf, 

as hereinbefore defined : 
The expression " warehouse owner " shall mean the oocupier of any 

war^ouse, as hereinbefore defined : 
The word ** shipowner" shall include the master of the ship, and 

every other person authorized to act as agent for the owner, or 

entitled to receive freight, demurrage, or other charges payable in 

respect of such ship : 
The expression " owner of goods " shall include every person who is for 

the time being entitled, either as owner or agent for the owner, to 

the possession of the goods, subject in the case of lien, if any, to such 

lien. 

67. Where the owner of any goods imported in any ship fi^m foreign 
parts into the United Kingdom tails to make entry thereof, or having made 
entry thereof to land the same or take delivery thereof, and to proceed 
therewith with all convenient speed, by the times severally hereinafter 
mentioned, the shipowner may make entry of and land or unship the said 
goods at the times, in the manner, and subject to the conditions followiu'^ ; 
(that is to say), 

1. If a time for the delivery of the goods is expressed in the charter- 

party, bill of lading, or agreement, then at any time after the 
time so expressed. 

2. If no time for the delivery of the goods is expressed in the charter- 

party, bill of lading, or asjreement, then at any time after the ex- 
piration of seventy-two hours, exclusive of a Sunday or holiday, 
after the report of the ship. 

3. If any wharf or warehouse is named in the charterparty, bill of 

lading, or agreement, as the wharf or warehouse where the goods 
are to be placed, and if they can be conveniently there received, 
the shipowner in landing them by virtue of this enactment shall 
cause them to be placed on such wharf or in such warehouse. 

4. In other cases the shipowner in landing goods by virtue of this 

enactment shall place them in or on some wharf or warehouse, on 
or in which goods of a like nature are usually placed ; such wharf 



{e) See Articles 126, 127, ante^ and Appendix 11. y unloading in London. 
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or warehouse beings if the goods are dutiable, a wharf or ware- 
house duly approved by the commissionerB of customs for the 
landing of dutiable goods. 

5. If at any time before the eoods are landed or unshipped, the owner 

of the goods is ready and offers to land or take deHyery of the 
same, he shall be allowed so to do, and his entry shall in such 
case be preferred to any entry which may have been made by the 
shipowner. 

6. If any goods are, for the purpose of convenience in assorting the 

same, landed at the wharf where the ship is discharged, aiSl the 
owner of the goods at the time of such landing has made entry, 
and is ready and offers to take delivery thereof^ and to convey the 
same to some other wharf or warehouse, such goods shall be 
assorted at landing, and shall, if demanded, be ddivered to the 
owner thereof within twenty-four hours after assortment ; and 
the expense of and consequent on such landing and assortment 
shall be borne by the shipowner. 

7. If at any time before the goods are landed or unshipped, the owner 

thereof has made entry for the landing and warehousing thereof 
at any particular wharf or warehouse other than that at which 
the ship is dischar^ng, and has offered and been ready to take 
delivery thereof^ and the shipowner has failed to miake such 
delivery, and has also fsdled at the time of such offer to give the 
owner of the goods correct information of the time at which such 
goods can be delivered, then the shipowner shall, before landing 
or unshipinng such goods under the power hereby given to him, 

S've to the owner of the goods or of such wharf or warehouse as 
St aforesaid twenty-four hours' notice in writing of his readiness 
to deliver the goods, and shall, if he lands or imships the same 
without such notice, do so at his own risk and expense. 

68. If at the time when any goods are landed from any ship, and placed 
in the custody of any person as a wharf or warehouse owner, the shipowner 
gives to the wharf or warehouse owner notice in writing that the goods are 
to remain subject to a lien for freight or other charges payable to the ship- 
owner to an amount to be mentioned in such notice, the goods so landed 
shall, in the hands of the wharf or warehouse owner, continue liable to 
the same lien, if any, for such charges as they were subject to before the 
landing thereof; and the wharf or warehouse owner receiving such goods 
shall retain them until the lien is discharged as thereinafter mentioned, 
and shall, if he fsdls so to do, make good to the shipowner any lOBs thereby 
occasioned to him. 

69. Upon the production to the wharf or warehouse owner of a receipt 
for the amount claimed as due, and delivery to the wharf or ^^arehouse 
owner of a copy thereof, or of a release of freight from the shipowner, the 
said Uen shall be discharged. 

70. The owner of the goods may deposit with the wharf or warehouse 
owner, a sum of money equal in amount to the sum so claimed as afore- 
said by the shipowner, and thereupon the lien shall be discharged; bat 
without prejudice to any other remedy which the shipowner may have for 
the recovery of the freight. 

71. If such deposit as aforesaid is made with the wharf or warehouse 
owner and the person making the same does not within fifteen days after 
making it give to the wharf or warehouse owner notice in writing to retain 
it, stating in such notice the smn, if any, which he admits to be payaUe to 
the shipowner, or, as the case may be, that he does not admit any sum to 
be so payable, the wharf or warehouse owner may, at the expiration of suc^ 
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fifteen days, pay the sum so deposited over to the shipowner, and shall by 
such payment be discharged from all liability in respect thereof. 

72. If such deposit as aforesaid is made with ihe wharf or warehouse 
owner, and the person making the same does within fifteen days after 
making it give to the wharf or warehouse owner such notice in writing as 
aforesaid, 3ie wharf or warehouse owner shall immediately apprize the 
shipowner of such notice, and shall pay or tender to him out of the sum 
deposited the sum, if any, admitted by such notice to be payable, and shall 
retain the remainder or balance, or, if no simi is admitted to be payable, the 
whole of the sum deposited, for thirty days from the date of the said notice ; 
and at the expiration of such thirty days, unless legal proceedings have in 
the meantime been instituted by the shipowner against the owner of the 
goods to recover the said balance or sum or otherwise for the settlement of 
any disputes which may have arisen between them concerning such freight 
or other charges as aforesaid, and notice in writing of such proceedings have 
been served on him, the wharf or warehouse owner shall pay the said 
balance or sum over to the owner of the goods, and shall by such payment 
be discharged from all liability in respect thereof. 

73. If the hen is not discharged, and no deposit is made as hereinbefore 
mentioned, the wharf or warehouse owner may, and, if required by the ship- 
owner, shall at the expiration of ninety days from the time when the goods 
were placed in his custody, or, if the goods are of a perishable nature, at 
such earlier period as he in his discretion thinks fit, sell by pubHc auction, 
either for home use or exportation, the said goods or so much thereof as may 
be necessary to satisfy the charges hereinafter mentioned. 

74. Before making such sale the wharf or warehouse owner shall give 
notice thereof by advertisement in two newspapers circulating in the neigh- 
bourhood, or in one daily newspaper published in London and in one local 
newspaper, and also, if the address of the owner of the goods has been stated 
on the manifest of the cargo, or on any of the documents which have come 
into the possession of the wharf or warehouse o^^ner, or is otherwise known 
to him, give notice of the sale to the owner of the goods by letter sent by 
the post ; but the title of a bond fide purchaser of such goods shall not be 
invalidated by reason of the omission to send notice as hereinbefore men- 
tioned, nor shall any such purchaser be bound to inquire whether such 
notice has been sent. 

75. In every case of any such sale as aforesaid the wharf or warehouse 
owner shall apply the moneys received from the sale as follows, and in the 
following order : 

(1.) If the goods are sold for home use in payment of any customs or 
excise duties owing in respect thereof: 



(2.) In payment of the expenses of the sale : 
(3.) ' - 



In the absence of any agreement between the wharf or warehouse 
owner and the shipowner concerning the priority of their respec- 
tive charges, in payment of the rent, rates, and other charges due 
to the wharf or warehouse owner in respect of the said goods : 
(4.) In payment of the amount claimed by the shipowner as due for 

freight or other charges in respect of the said goods : 
(5.) But in case of any agreement between the wharf or warehouse owner 
and the shipowner concerning the priority of their respective 
charges, then such charges shall have priority according to the 
terms of such agreement : 

and the surplus, if any, shall be paid to the owner of the goods. 
76. Whenever goods are placed in the custody of a wharf or warehouse 
owner under the authority of this Act, the said wharf or warehouse owner 
shall be entitled to rent in respect of the same, and shall also have power 

U 
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from time to time, at the expense of the owner of the goods, to do all such 
reasonable acts as in the judgment of the said wharf or warehouse owner are 
necessary for the proper custody and preservation of the said goods, and 
shall have a hen on the said goods for tne said rent and expenses. 

77. Nothmg in this Act contained shall compel any wharf or warehouse 
owner to take charge of any goods which he would not be liable to take 
charge of if this Act had not passed ; nor shall he be boimd to see to the 
validity of any hen claimed by any shipowner under this Act. 

78. Nothing in the Act contained shall take away or abridge any powers 
given by any local Act to any harbour trust, body corporate, or persons 
whereby they are enabled to expedite the discharge of ships or the landing 
or delivery of goods, nor shaU anything in this Act contained take away or 
diminish any rights or remedies given to any shipowner or wharf or ware- 
house owner by any local Act. 

33 & 34 Vict, c 97, ss. 16, 56, 66-68.— 5to7npa on Charter-parties and 
BUh of Lading (a). 

15. (1.)— Except where express provision to the contrary is made by 
this or any other Act, any imstamped or insufficiently stamped instrument 
may be stamped after the execution thereof, on payment of the unpaid 
duty and a p^ialty of ten pounds, and also by way of further penalty, 
where the unpaid duty exceeds ten pomids, of interest on such duty, at the 
rate of five pounds per centum per annum from the day upon which the 
instrument was first executed up to the time when such interest is equal 
in amount to the unpaid duty. 

And the payment of any penalty or penalties is to be denoted on the 
instrument by a particular stamp. 
(2.) Provided as follows : 

(a.) Any unstamped or insufficiently stamped instrument which has 
been first executed at any place out of the United Kingdom, 
may be stamped, at any time within two months after it has 
been first received in the United Kingdom, on payment of 
the unpaid duty only : 
(&.) The Commissioners may, if they think fit, at any time within 
twelve months after the first execution of any instrument, 
remit the penalty or penalties or any part thereof. 
56. (1). — A bill of laiding is not to be stamped after the execution 
thereof. 

(2.) Every prson who makes or executes any bill of lading not duly 
stamped shall forfeit the sum of fifty pounds. 

66. The duty upon an instrument chargeable with duty as a chuier- 
party may be denoted by an adhesive stamp, which is to be cancelled by 
the person by whom the instrument is last executed, or by whose execution 
it is com^deted as a binding contract 

67. Where any document chargeable with duty as a charterparty and 
not being duly stamped, is first executed out of the United Kingdom, any 
party thereto may within ten days after it has been first received in the 
United Kingdom, and before it has been executed by any person in the 
United Kingdom, affix thereto an adhesive stamp denoting the duty 
chargeable thereon, and at the same time cancel such adhesive stamp, and 
the instrument with an adhesive stamp thereon so affixed and cancelled 
shall be deemed duly stamped. 



(a) See Article 1, ante. 
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68. An executed inBtmment chargeable with duty as a charterparty, 
and not bemg duly stamped, may be stamped with an impressed stamp 
upon the following terms : that is to say, 
(1.) Within seven days after the first execution thereof on payment of 

the duty and a penalty of four shillings and sixpence ; 
(2.) After seven days but within one month after the first execution 
thereof, on pa3rment of the duty and a penalty of ten pounds ; 
and shall not in any other case be stamped with an impressed stamp. 

Schedule, 

Chartebparty, or any agreement or contract for the charter 
of any ship or vessel or any memorandum, letter, or other writing 
between the captain, master, or owner of any ship or vessel and 
any other person, for or relating to the freight or conveyance of 
any money, goods or effects on board of such ship or vessel .. Sixpence 

Bill of LADiNa of or for any goods, merchandise, or effects 
to be exported or carried coastwise .. .. .. .. Sixpence 



36 & 37 Vict c. 85, ss. 2S-27.— Dangerous Goods (&). 

23. If any person sends or attempts to send by, or not being the master 
or owner of the vessel carries or attempts to carry in any vessel, British 
or foreign, any dangerous goods; (that is to say), aquafortis, vitriol, 
naphtha, benzine, gimpowder, lucifer matches, nitro-glycerine, petroleum, or 
any other goods of a dangerous nature, without distinctly marking their 
nature on the outside of the package containing the same, and giving 
written notice of the nature of such goods and of the name and address of 
the sender or carrier thereof to the master or owner of the vessel at or 
before the time of sending the same to be shipped or taking the same on 
board the vessel, he shall for every such offence incur a penalty not 
exceeding one hundred pounds : Provided that if such person snow that he 
was merely an agent in the shipment of any such goods as aforesaid, and 
was not aware and did not suspect and had no reason to suspect that the 
goods shipped by him were of a dangerous nature, the penalty which he 
incurs shall not exceed ten pounds. 

24. If any person knowingly sends or attempts to send by, or carries 
or attempts to carry in any vessel, British or foreign, any dangerous 
goods, or goods of a dangerous nature, under a false description, or falsely 
describes the sender or carrier thereof, he shall incur a penalty not exceeding 
£600. 

26. The master or owner of any vessel, British or foreign, may refuse f(* 
take on board any package or parcel which he suspects to contain goods of 
a danirerous nature, and may require it to be opened to ascertain the fact 

26. Where any dangerous goods as defined in this Act, or any goods 
which in the judgment of the master or owner of the vessel are of a 
dangerous nature, have been sent or brought aboard any vessel, British cr 
foreign, without being marked as aforesaid, or without such notice being 
given as aforesaid, the master or owner of the vessel may cause such goods 
to be thrown overboard together with any package or receptacle in which 
they are contained ; and neither the master nor the owner of the vessel 



(6) Article 31, anUy p. 65. 
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Digitized by 



Google 



292 APPENDIX. 

shall, in respect of such throwing overboard, be subject to any liability, 
civil or criminal, in any Court 

27. Where any dangerous goods have been sent or carried or attempted 
to be sent or carried, on board any vessel, British or foreign, without being 
marked as aforesaid, or without any such notice having been given as 
aforesaid, and where any such goods having been sent or carried, or 
attempted to be sent or carried, uuder a false description, or the sender or 
carrier thereof has been falsely described, it shall be lawful for any court 
having Admiralty jurisdiction to declare such goods, and any package or 
receptecle in which they are contained, to be, and they shall thereupon be, 
forfeited, and when forfeited shall be disposed of as the Court directs. 

The Court shall have and may exercise the aforesaid powers of forfeiture 
and disposal, notwithstanding that the owner of the goods have not com- 
mitted any otfence under the provisions of this Act lilating to dangerous 
goods, and be not before the court, and have not notice of the proceedings, 
and notwithstanding that there be no evidence to show to whom the goods 
belong ; nevertheless the Court may, in its discretion, require such notice as 
it may direct to be ^ven to the owner or shipper of the goods before the 
same are forfeited. 

See also sect. 28. 17 & 18 Vict c. 104, s. 329, and 26 & 26 Vict c. 63, 
s, 38, the previous statutes on the subject, are repealed by 36 & 37 Vict 
c. 85, s. 33. 

See alHO 38 & 39 Yict c. 17, ss. 33, 34, 36, 39, 43 ; the provisions of 
which are too lengthy and special to justify their insertion here. 

89 <fc 40 Vict. c. 80, ». ZQ.— -Managing Owner (c). 

36. The name and address of the managing owner for the time being of 
every British ship, registered at any port or place in the United Kingdom, 
shall be registered at the custom-house of the ships port of registry. 

Where there is not a managing owner, there shall be so registered the 
name of the sbip^s husband or other person to whom the management of 
the ship is intrusted by or on behalf of the owner; and any person whose 
name is so registered shall, for the purposes of the Merchant Shipping Acts, 
1854 to 1876, be under the same obligations and subject to the same liabi- 
lities as if he were the managing owner. If default is made in complying 
with this section, the owner shall be liable ; or if there be more owners than 
one, each owner shall be liable in proportion to his interest in the ship, to 
a penalty not exceeding in the whole £100 each time the ship leaves any 
port in tne United Kingdom. 

40 <fc 41 Vict, c 39, «. 6 {Factor^ Act, 1877) {d). 

Where any docimient of title to goods has been lawfully indorsed or 
otherwiBC transferred to any person as a vendee or owner of the goods, and 
such person transfers such document by indorsement (or by delivery where 
the document Ss by custom, or by its express terms transferable by delivery, 
or makes the goods deliverable to the bearer), to a person who takes the 
same lona fide and lor valuahle consideration, the last-mentioned transfer 
shall have the same effect for defeating any vendor's lien or right of stop- 
page in trcmaitu as the transfer of a bill of lading has for defeating the 
right of stoppage in transitu. 



(c) Article 16a, ante. (d) See Article 67, note, ante. 
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Oeneral Average. 

(A.) York-Ahtwbrp Kules (a). 

I. No jettison of deck cargo shall be made good as general average. 
Every structure not built in with the frame of the vessel shall be considered 
to be a part of the deck of the vessel. 

II. Damage done to goods or merchandise by water which unavoidably 
goes down a ship*s hatches opened, or other opening made for the purpose 
of making a jettison, shall be made good as general average, in case the loss 
by Jettison is so made good. 

Damage done by breakage and chafing, or otherwise from deranc:ement of 
stowase consequent \i\xm a jettison, shall be made good as general average, 
in case the loss by jettison is so made good. 

III. Damage done to a ship and cargo, or either of them, by water or 
otherwise, in extinguishing a fire on board the ship, shall be general average, 
except that no compensation be made for daiiiage done by water to packages 
which have berai on fire. 

IV. Loss or riamage caused by cutting away the wreck or remains of 
spars, or of other things which have previously been carried away by sea- 
peril, shall not be made good us generd average. 

Y. When a ship is intentionally run on shore because she is sinking or 
driving on shore or rocks, no damage caused to the ship, the cargo, and the 
fireight, or any or either of them, by such intentional running on shore, shall 
be good as general avera<;e. 

VI. Damage occasioned to a ship or cargo by carrying a press of sail shall 
not be made good as general average. 

VII. When a ship shall have entered a port of refuge under such circmn- 
stances that the expenses of entering the port are admissible as general 
average, and when she shall have sailed thence with her original cargo, or 
part of it, the corresponding expenses of leaving such port shall likewise be 
admitted as general average ; and whenever the cost of discharging cargo 
at such port is admissible as general average, the cost of reloading and 
stowing such cargo pn board the said ship, together with all storage charges 
on such cargo, shall likewise be so admitted. 

VIII. When a ship shall have entered a port of refuge under the circum- 
stances defined in Rule VII., the wages and cost of maintenance of the 
master and mariners, from the time of entering such port until the ship 
shall have been made ready to proceed upon her voyage, shall be made good 
as general average. 

(a) Sec Article 120. 
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IX. Damage done to cargo by discharging it at a port of refuge shall not 
be admissible as general average, in case such cargo shall have been dis- 
charged at the place, and in the manner, customary at that port with ships 
not in distress. 

X. The contribution to a general average shall be made upon the actual 
values of the property at the termination of the adventure, to which shall 
be added the amount made good as general average for property sacrificed ; 
deduction being made from the shipowner's freight ana passage-money at 
risk, of such port charges and crew's wages as would not have incurred had 
the ship and cargo been totally lost at the date of the general average act 
or sacriBce ; deduction bein^ also made from the value of the property of all 
charges incurred in respect thereof subsequently to the arising of the claim 
to general avera<;e. 

XI. In every case in which a sacrifice of cargo is made good as general 
average, the loss of freight (if any) which is caused by such loss of cargo 
shall likewise be so made good. 

XII. The value to be allowed for goods sacrificed shall be that value 
which the owner would have received if such goods had not been sacri- 
ficed. 

(6.) Rebolutionb of the Association of Avsraqb Adjustebs, as to 
PoBT OP Rbfuob Expenses, passed in July, 1885 (6). 

1. " That in the opinion of this meeting it is desirable that adjustments 
should be drawn up in conformity with the following rules : — 

2. ** lliat when a ship puts into a port of refuge for the purpose of 
repairing damage which is itself the subject of general average, the outward 
as well as the inward port charges, and the warehouse rent and reloading 
of the cargo, equally with the discharging, shall be treated as general 
average. 

3. *'That when a ship puts into a port of refuge for the purpose of 
repairing damage which is itself the subject of particular average, the 
inward port charges and the cost of discharging the cargo shall be general 
average, the warehouse rent of cargo shall be a particular charge on cargo, 
and the cost of reloading and outward port charges shall be a particular 
charge on freight. 

4. " That no distinction is drawn in practice between discharging cargo 
for its own safety, or for the safety of the ship, and for the purpose of 
effecting repairs necessary for the prosecution of the voyage. 

5. "That when the cargo is discharged for the piirpose of repairing, 
reconditioning, or diminishing damage to ship or cargo which is itself the 
subject of general average, the cost of storage on it and of reloading it shall 
be treated as general average, equally with the cost of discharging it." 

6. " That damage necessarily done to cargo by discharging, storing, and 
reloading it, is treated as general average, when, and only when, the cost of 
those measures respectively is so treated." 



(h) See Article 116, an^. 
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A 1, meaning of in charter, 52 

Abandonment of ship, and pro rata freight, 230 

AoomiNT preventing loading, meaning of, 84 

ACT OF GOD, 

Mstorical origin of exception, 148, 149 

meaning of, 155 

relation of, to perils of the sea, 155, 159 

carrier not liable for, 145 

charterer not liable for loss of a ship by, 5 

Adjustment of general average contribution, when and where made, 197, 198 

Admibaltt Oottbt, who can sne in, and when, 142-144 
payment of freight into, when good, 239 

Admiralty Jurisdiction Act, effect of indorsement of bill of lading under , 
142, 143 

Advance FREiaHT : /Sm Freight. 

Advances to ship, whether freight or loan, 222, 223, 238 

AFFREIGHTMENT, CONTBAOT OF, 
definition of, 1 
parties to, 21-48 
when contained in charter, 1 
when contained in bill of lading, 1, 2, 6, 34, 114 
in charter and bill of lading conbined, 2, 33, 39, 40 
in through bill of lading, 46-48 
criffect of indorsement of bill of lading on, 116, 140 
contained in cards, bills, representations by carrier's agent, 6 
construction of, 9-20 
by what law construed, 11 
illegality of by English law, 7, 8 
illegality of by foreign law, 7, 8 
owner adopting must adopt all terms of, 44 
representations and undertakings in, 49-66 
conditions precedent in, 49-55 
conditions implied in, 55-66 
effect of delay in performance of, 61-65 
effect of deviation on, 177-179 
effect of unseaworthiness on, 56-60 
carrier's liability under, 145 
effect of excepted perils in, 149-154, 168 
exceptions in, how construed, 153, 168 
who can sue for breach of, 142-144, 169 
who can be sued for breach of, 170 
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AFFREIGHTMENT, CONTRACT OY—eoniinued. 
who can sue on in Admiralty Court, 142-144 
damages for breach of, 254-261 
and 8ee Bill of Ladinq — Chabteb. 

Afloat, always, 73, 74 

AGENT, 

when piinoipal bonnd by, 24 

when persoxudly liable, 25-27 

effect of oeeeer clause r>n his penonal liability, 26, 27 

when estopped fri*m denying his liability, 25 

olasbes of, for shipowner, 28 

for uiidisclosed principal, 22-24, 27 

for CroAn, 27 

for charterer, position of when holdi^r of bill of lading, 33 

effect of signature of without qualification, 25 

for merchants, as, efft^t of signature, 17, 21 

for charterer, effect of signature as, 25 

for shipowner, may lend on bottomry, 186 

Aloni^bide, cargo to be brought, 87 

Altebationb in contract, effect of, 20 

Always afloat, 73, 74 

Am BiGUiTT in contract, how construed, 10, 16 
when construed by custom, 16 

Anchor in the pobt, now at, 55 

AbBESTS and BI8TBAINT8 OF PRINCRS, BULBBS, AND PEOPLES, 156-158 

Abbest of goods on voyage, effect of on freight, 230 

Abbiyal at Livebpool, 17 

Assignee, babe, of biU of lading, in Admiralty Jurisdiction Act, 148, 144 
cannot sue in Admiralty Court, 143, 144 

Absionment of freight, effect of, 242 
who can sue on, 242 
effect of notice of, 242 
to be earned, good, 242 

Assist vt ssels in all situations, leave to, 177, 178 

Absobtment, goo Is landed for, position of by statute, 206 

At all times of the tide and always afloat, 73, 74 

At mebchant*8 risk, 168, 190 

At ship's risk, tee Addenda 

Attachment of goods, how affected by stoppage in transiluj 127 

Authorities, orders of, effect of on clauses as to lay days, 212 

AVERAGE, GKNRRAL, 

what is, 187. 188 
conditions of, 188 
sacrifices, elasses of, 189 

jettison of cargo, 189 

deck cargo, 189 

pouring Wiiter on cargo, 191 

burning? cargo as fuel, 191 

sacrifices of ship and tackle, 192 

sacrifice of freight, 193 * 
expe7idituresj cLwses of, 189, 193 

on ship, 193 

in port of refuge, 194, 195 
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AVERAGE, GENERAL— «m/t»tt«d. 

expenditures^ oUusee of — continuecL 

wuruhousing cargo in port of refuge, 194 
unloading and reloading cargo in port of refuge* 194 
pilotage and port dne» in port of refuge, 195 

practice of adjusters as to port of refuge expenses, 294 

lien for, 195 

captain's duty to collect, 195 

M refusal to give materials for calculating, breach of duty by, 
143,196 

how paid by cargo owners, 195, 196 

bond, nature of, 196 

who can sue for, 196. 197 

who are liable for, 197 

how adjusted, 197, lw8 

if any, to be adjusted according to British custom, 197 

York-Antwerp rules as to, 198, 293 

AvEBAOB, FETTT, meaning of, 221 

Back freight : See Fbeioht. 

Ballast, shipowner to supply, 58, 93 
may be freight paying goods, 93 

Bake, biU of lading preseuted through, 120 

BANKRUPTCnr preventin j: supply of cargo, 84 

what is, to give rise to stoppage in traneitUj 125, 126 ' 

Babbatbt, not a peril of the sea, 160 
of captain and crew, 165 

Beabeb, indorsement of bill of ladiog to, 115 

BILL OF LADINCi, 

forms <if. Appendix I., 263-266 

definition of, 1, 2, 5, 7 

stamps necessary for. Appendix III., 290, 291 

as evidence of contract of affreightment, 1, 2, 5, 6 

when signed, 2 

how filled up and signed in London, Appendix II., 273 

by wliom signed, 5, 114 

authority of master i r broker to sign, 41-46 

modem practice as to, 6, 7, 114 

printed forms of, 6, 19, 20, 41, 42 

statutory liability of person bigning, 46 

effect of signature of, 114 

where there is a diurter, 2, 33-39 

differing from or contraJicting charttr, 34, 38 

differing from charter, indorsee of, 38 

when charter is incorporate<l in, 2, 38-40 

where there u a charter, whom holder can sue, 36, 240 

1 arties to, 33-39 

when agent personally liable on, 25 

position of holder of, when there is a charter, 33-39 

position of holder of, when agent for charterer, 33 

shipper under, who is not charterer, 36-38 

captain's authority t» sign, where there is a charter, 43-45, 239-241 

„ „ where there is no charter, 43 

beyond authority of master, effect of, 44 
as presented by ciiarterers, master to sign. 37, 39, 45, 240 
at any rtite of freight, master to sign, 37, 39, 45 
construction of, 9, 10 
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BILL OF LADINO-HJOfUtnii«d. 
oonstmotion, by what law, 11 
illegality of oontract in, 7, 8 
oonstraotion of by customs, 15-19 

stipulations as to loading or unloading in, how construed, 89 
conditions precedent in, 50 

repudiation of contract in, for breach of conditions precedent, 50 
conditions implied in, 55 
seaworthiness under, 56-58 
exceptions as to seaworthiness in, 60 
reasonable despatch under, 61-65 
delay or deviation under, 65, 177 
given to holder of mate's receipt, 97 ; Appendix XL, 273 
may be given without mate's receipt, 97 
stamps on, effect ot 7, 115 
contents of, when binding on shipper, 6, 7 
primd facie evidence that goods were shipped, 42 
burden of dis^ving lies on shipowner, 42 
when conclusive evidence by statute, and of what and between whom, 

46 
two for same goods, 42 
signed for gocNds not shipped* 41-43 
effect of description of goods in, 99 
inaccuracies in, effect of in unloading, 204 
statements as to goods in, effect of on freight, 229 
carrier's liability under, 145 

commencement of ship's liability under, 97, 98, and Addenda 
and excepted perils, 150-154, 169 
list of exceptions in, 152-154 
exceptions in, how construed, 153 
and policies of insurance, different construction of, 153 
burden of proof, where goods lost or damaged, 169 
and general average, 188 

holder of, has right to delivery of goods, 203, 204 
when shipowner may safely deliver to first person presenting, 118, 203 
delivery of goods to other than holder of, 203 
when holder of, does not claim delivery, 204, 205 
and deliveiy order, 129, 130 

parties to, when liable for demurrage in charter, 40, 216 
who are liable for demurrage on, 217 
person taking delivery under, liable for demurrage in, 217 
indorsee of, liable for demurrage in, 217 
freight under, 222, 236 

persons taking delivery under, their liability to freight, 238, 246 
indorsee of, wnen liable for freight, 246 
lien on, to broker or shipping agent, 2.53 

holder of, when liable to lieu for charterparty freight, 40, 250, 251 
consignee, named in, ]>osition o^ 142, 143, 245, 250 
consignee, not named in, position of, 142, 143 

ike Bill of Lading, Indorsement of; Bill of Lading Act; Bill of 
Lading, thbouoh. 

BILL OF LADING, IND0B8EMENT OF, 
effects of; 2, 116 
kinds of, 115 
how effected, 115 

after wrongftil delivery of goods, 116 
when it truisfers property absolutely, 116, 117 

conditionally, 117, 118, 119-123 
when it docs not transfer property at all, 117, 138, 139 
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BILL OF LADING, INDORSEMENT OF— coiUtntwd. 
acting as a mortgage, 117, 137 
acting as a pledge, 117, 137 
jttB disponendi^ reservation of, 118, 119 
conditional, 118, 119-123 
to bank, with bill of exchange, 119-123 
oonditicmal, vendee under, 120 

, vendee cannot require all parts of, 120 
effect of, on stoppage in trangUu, 128, 129 
and suits under Admiralty Jurisdiction Act, 141-144 
to bare assignee, his rights, 142 
second, effect of, on contract, 140 
and liability for demurrage, 217, 218 
and liability for freight, 246, 247 
and liens for freight in charter, 250 
restrictive indorsement, when affecting captain, 7 

BILLS OF LADING ACT, 116, 139-141 

BILL OF LADING, THBOUGH, 

nature of, 46-48 

whom contract in is with, 47 

freight on, how payable, 47 

modem practice as to, 47, 48 

and subordinate bills of lading, 115 

Bill of Exohanob, and conditional indorsement of bills of lading, 119-123 
payment by, and stoppage in transiiUy 124 
holders of, drawn agamst cargo have no lien on caigo, 252 

Blank, indorsement of bill of lading in, 115 

Blogkadb, effect on contract by English Law, 9, 62 
effect by International Law, 9 
is an arrest of princes, 156 
breaking, when barratry, 165 
justifies delay or deviation, 178-180 

BOTTOMBY, 

captain's power to, 172, 173, 185 

what is necessity for, 185, 186 

there must be maritime risk in, 185 

must not be an advance on personal credit, 185 

amount of^ 186 

communication with owners as to, 175, 176, 187 

what can be pledged in, 185, 186 

loss of cargo under, 185 

agent of shipowner may lend on, 186 

obligee of bond, payment of freight to, good, 239 

Breach of Duty, by master, under Admiralty Juritidiction Act, what is, 143 

Brbailaob, exception of, 163 

Bbxakdown of Maohinebt, 152 

Broken Stowage, 91 

BBOKEB, 

C'tion of as agent of shipowner, 28, 20 
work with regard to ship, 29, 30 
classes of, 29, 30 
when a party to charter, 25, 29 
his representetions, part of contract, G, 49 
power of captain to employ, 31 
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BBOKEB— oonemtiad. 

authority to ri^ bill of ladine, 41-46, 114 
statatory liability of, Bigning bill of lading, 46 
payment of fireight to, 29, 2H8, 239 
nlB lien on bill of lading, 253 

Bristol, pia^^ce of: See Appendix H, 280, 281 

BuBDSN OP Pboof, when goods are damaged or loet, 169 

BuBDXN, Shifts, when condition precedent, 53 

0. F. L=a price coyering cost, freight, and insurance ; the opposite of F. O^ ; 
whionsee. 

GABDrs, charterer's right to carry passengers in, 90 

Camoillino Clause, 54, 152 

Cafablb op buno OoTxsiD BT Ihsubahob, Damaob, 152 

Gapaoitt op Ship, when condition precedent, 52, 53 
statements as to, effect of; 90, 91 

CAPTAIN, 

position of, abroad, effect of telegraph on, 80, 31 
power to effect or vary charters, 28, 30 
power to employ broker, 31 
power to settle accounts abroad, 31 
ordinary authority of, 44. 45 
authority to sign bill of lading, 41-45 

when there is a charter, 43-45, 240 

when there is no charter, 43 
signing bills of lading for goods not on board, 41, 42 
signing eecond bill for same goods, 42 
bm of lading beyond his authority, 44 
signing bill of Isiding, statutory liability of, 46 
signing bill of lading as agent for whom, 240 
position under eharter not a demise, 3 
position under demise charter, 2 
bound to stow skilfully, 94 
barratry o^ 165 

negligeuce of, exception of, 166 
when can be sued for damage to goods, 170 
breach of duty, within Admiralty Act, what is, 143 
his authority on voyage, 172-174 
authority conferred by diipment, 11, 173 
when agent for shipowner, 172-176 
when agent for cargo-owner, 173-176 
when agent for charterer, 172 
necessity as ground for his authority, 174 
when should communicate with owners before acting, 175 
when should use telegraph, 176 
when may delay or deviate on voyage, 178, 179 
duty to take care of goods on voyage, 180, 181 
power to sell damaged car^o, 181 
power to tranship, 182-184 
power to raise money on cargo, 184, 185 
power of bottomry, 185-187 

Sower of jettison, 187 
uty to collect general average from cargo, 195 
lien for general average, 195 

bound to ftimish particulars of general average to cargOK>wner8, 196 
not bound to collect salvage from cargo, 198, 
his duty m unloading, 201-204 
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CAPTAIN— con<tnu6(2. 

dnty on receiviug notice of stoppage in transitu^ 137 

when affected by restrictive indorsement, 7 

his duty to deliver, 202-203 

and conflicting claims for goods, 203 

not bound to unload, unices to bill of lading, 204 

position of, if no bill of lading produced, 203, 204 

when ma^ land and warehouse goods, 204-206 

retains his lien by warehousing, 204-206 

his position, if consignee does not take goods, 204-206, 225 

his position, if he cannot land goods, 204, 225 

when may refuse delivery of gCKnls, 204, 236 

cannot sue for demurrage, 218 

his authority to receive freight, 238 

effect of payment of freight to, 238 

effect of payment of freight to before it is due, 238 

when freight payable to, 238 

when can sue on contract implied from delivery of goods, 238 

cannot retain freight as against shipowners, 238 

how may waive lien for freight, 251 

how may enforce lien for freight, 251, 252 

in case of breach of contract, must seek other employment, 256 

Gaftaik to aioM bills of LAomo at ant Batb of FBEiaHT, 37, 39, 45, 
240 

Captubb and Seizube, 157, 158 
deviation to avoid, 179 

CABGO, 

charterer's duty to provide, 83-87 

fSedlure of chartensr to provide, 84 

non-existence of, effect on charter, 84 

causes preventing transmission of the port of loading, 84 

causes preventing loading of, 84 

tendered must reasonably comply with charter, 85 

short supplv of, 84-86, 212 

to be brought alongside, 87 

fhll and complete, 90 

where to be loaded, 92 

marks on, errors in, 98, 152 

shipowner to stow properly, 92-94 

not shipped, bill of lading signed for, 41, 42 

captain's duty to take care of on voyage, 180, 181 

lien for expenses in preserving, 181 

captain's power to sell damaged, 181 

transhipment of, 182-184 

captain s power to raise money on, 184 

captain's power lo sell to raise money, 184 

and bottomry, 185-187 

pledged without authority, 185-187 

what can be bottomried, 185 

loss of, when bottomried, 185 

jettison of, 187 

and general average,-18&-191 ; Appendix lY., 293, 294 

general average sacrifice of, 189 

damaged by water to extinguish fire, 191 

burnt as fuel, 191 

warehousing of^ and general average, 194 

unloading and reloading in port of refuge, 194, 195, and Appendix IV., 294 

when liable for salvage, 198, 199 
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GABGO-^oonftntied. 

liable for life salvmge, 198 

shipowner's lien on for salyage expenditure, 181, 199 

only liable for freight, in case of collision, 199 

not liable for damage, in case of collision, 199 

charterer's dnty to provide for discharge of, 201 

not taken by consignee at port of disohan^e, 204, 205, 225 

landed for assortment, 206 ; Appendix 11., 276 

entered for overside delivery, 2^ ; Appendix EL, 275 

damaged, claims for, when made, 152, 208 

damaged, freight for, 228 

if lost, when freight payable for, 219, 223 

shrinking or swelling, freight for, 2S4 

belonf;ing to shipowner, fir^ht for, 233 

on ship's account, no lien on for freight, 252 

lien for freight, 248-252 

no lien as to holders of bill of exchange drawn against it, 252 

damages to, how assessed, 254-256 

profits on, when inclnded in damages, 255 

damages to charterer frdling to load, 256-261 

Gabgo, DioK, 92 

and general average, 189 
See Dbok Oabqo. 

CABGO-OWNEB, 

captain's duty to, 173 

captain's power to bind, 173 

when captain is agent for, 173, 175 

when captain should communicate with, 175 

and deviation or delay on voyage, 177-179 

and transhipment, 183 

and cargo sold to raise money, 184 

and cargo pledged without authority, 185-187 

and jettison, 187 

captain must fdmish partioulan of general average to^ 196 

and general average, 187-189, 195-197 

when he can sue for general average, 197 

has no lien on ship for general average, 197 

when liable for general average, 197 

when liable for salvage, 198-199 

when whom he can sue for collision, 199, 200 

not liable for collision, 199 

not claiming cargo, 204-206 

how far lighterman is his agent, 96, 206 

when liable for freight pro ratdy 230-283 

and M0 CoNsiOHEB ; Shiffkb. 

CARRIER, 

liability for goods carried, 145 

shipowners who are not, tiieir liability, 145 

whether lighterman is. 146, 147 

his lien, how affected by stoppage in transitu, 127 

his lien, effect of, end of transit on, 135 

refusal to deliver, effect on stoppage in transitu, 131 

wrongful delivery and stoppeige in transitu, 181 

ending transit by agreement with vendee, 135 

Gabt note. Appendix XL, 272 

Cash BECEiFrs, not documents of title, 130 

Causa causaks and Cauba pboxima, 153 
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Gesskb glause and agent's liability, 26, 27 
not incorporated in bill of lading, 40 
effect o^ 101-102 
co-extensive with lien, 101 
when charterer is consignee, 102 
and demurrage, 102-113 

Changs of ohabaoteb, 151 

CHARTERPARTY, 
definition o^ 1 
when signed, 1 

stamps on ; 1, Appendix III., 290, 291 
when a demise or lease of ship, 2-5 
effects of a demise, 3 
illegality o^ 7, 8 
construction of, 9-20 
when construed by customs, 15, 16 
variation of by parol evidence, 10, 15-19, 21 
alterations in, effect of, 20 
printed forms of, how construed, 19, 20 
parties to, 21-41 
who are principals in, 21-24 
statement as to parties in, when final, 21 
when agent personally liable on, 25, 28 
power of managing owner to effect or vary, 28 
powers of broker to effect, 29 
powers of captain to effect, 30, 31 
powers of mortgagor to effect, 32 
when binding on part-owner, 31, 82 

„ „ purchaser, 32 

„ „ mortgagee, 32 

who are bound by, 31-33 
whom shipper under can sue, 36, 37 
position of shipper who is not charterer, 36-38 
representations and undertakings in, 49-66 
repudiation of, 49, 50 
conditions implied in, 55 
and seaworthiness, 56-60 
its operation before loading, 68 
loading under, 77, 89 
loading under and exceptions, 84 
cargo tendered must comply with, 85 

relations of shipper, shipowner, and charterer as to stowage under, 95 
exceptions in, how construed, 149, 153, 154, 168 
unloading under, 201 

who is liable for demurrage under, 216, 217 
who bound for lien for freight in, 250, 251 
and see Ohabtkbeb; Dsmxtbbaob; Fbeioht; Loading; Unloading; 

Voyage, &o. 

CHARTER AND BILL OF LADING. 1, 2, 83 

when they differ, 34 

indorsee of bill of lading differing from charter, 38, 39 

when one incorporated in other, 38-40 

Cbabtbb and bub-ohabter, position of shipper, 36 

Cbabteb, Time, seaworthiness in, 58 
freights in, 221, 222, 236, 237 

Chabtib, without prejudice to, 37, 39, 45, 240 

ChABTEB, OTHEB conditions, as FEB, 40 
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Chabtebed fbeioht : 900 FsKiaHT. 
Chabtbbed votage and oarrying Yoyage, 67 

OHARTEREB, 
definition of, 1 

position of, under demise charter, 2-5 
|)oeition of, under charter not a demise, 3 
who is also a shipper, position of^ 88, 34 
when liable to shippers of goods, 36, 87 
duty to name place of loading, 78 
entitled to receive notice of ship's readineas to load, 82 
duty to furnish cargo, 83-87 
when excused ttoxn. loadintr, 84 
prevented from bringing cargo to port of loading, 84 
obligation to load when fulfilled, 84, 85 
damages for fiEiiling to load cargo, 256-261 
to carry full and complete cargo, 90 
to provide broken stowage, 91 
and passengers in cabins, 90 
position as to stowage, 95 
and cesser clause, 101-113 
who is consignee, and cesser clause, 102 
when can be sued for damage to goods, 170 
captain's power to bind, on voyage, 172 
when can sue for general average, 196 
when liable for general average on ship or freight, 197 
when has lien for general averajre, 196 
when entitled to salvage earned by chartered ship, 3, 199 
duty to provide for discharge of cargts 201 
not entitled to notice of readiness to discharge, 201, 202 
agreeing to load or unload in fixed time, 211, 212 
when liable for demurrage, 216 
freight, when payable to, 239-241 ' 
loss, captain how fsx bound to decrease, 257-259 

ChABTEBEB, BILLB op latino A8 PEE8BNTED BT, 45 
Ghabtebeb, fbexoht to be CX>LLEGTED BT, 236 
GbABTEBEB'S agent, 00N8IONED TO, FBEB 07 OOMKISSION, 87 
GhABTERINO BROKER, 30 

Claims for cargo damaged, when to be made, 208 

Class of ship on register, condition precedent, 52 

Clean bboeift. Appendix II. 

Clearances, £edlure to procure, 85 
when procured by charterers, 87 

Coal, ordered by master, who liable for, 173 

Collected bt charterers, freight to be, 236 

Collision, exception of, 162 
when a peril of the sea, 159 
when not a peril of the sea, 160 
a peril of navigation. Addenda 
cargo not liable for damage by, 199 
cargo-owner may recover damages for, 200 

Commercial purpose of voyage, frustration of, 56, 61 

Commission, consigned to charterer's agents, free o^ 87 

Commission Agent, may stop in franHtu^ 125 
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OoMicuNiCATiON by captain with owners, when necessary, 175 

Condition, Shippkd or good, 99, 100 

Conditions, Imfusd, in contract, 55-66 

Conditions, Pbioedbnt, in Chabtbb, 49-55 
effect of waiver of, 49 
repudiation for breach of, 49, 50 
functions of Coort and jury as to, 50 
statements, as to ship's register, when, 52 
ship's tonnage, when, 52 
ship's name, when, 53 
ship's national character, when, 53 
ship's whereabouts, when, 53 
ship's time of loading or sailing, when, 53-55 

Conditions Precedent in Bill of Lading, 50 

Conditional Indobsehbnt, effect of, 119-123 

Consideration, what necessary for indorsement defeating stoppage in iran- 
«atf,129 
no, for indorsement of bill, effect of^ 138 

Consigned to Charterer's Agents free of Commission, 87 

CONSIGNEE 

of bill of lading, statutory position, 46, 140-143 
who is charterer, effect of cesser clause, 102 
named in bill of lading, position in Admiralty Court, 142, 143 
not named, position in Admiralty Court, 142, 143 
can sue in tort for negligent carriage, 169 
can sue in contract for negligent carriage, 170 
when liable for general average, 197 

cannot be called on to accept goods before ship's arrival, 201 
entitled to reasonable time to receive goods, 202, 203 
not claiming cargo, 204-206 
riffht to delivery direct from ship, 204 
where goods are landed for assortment, 206 
where goods are entered as overside goods, 206 
disputing charges of landing, 206 
demand&g goods, when part landed, 205 
how far lighterman is agent of, 96, 206 
when liable for demurrage, 217, 218 
preventing delivery of goods, 204, 225, 226 
when must pay freight, 236, 245 

taking delivery under bill of lading; to pay freight, 238, 245, 24C 
who is cargo-owner, 245 
when bound by lien for freight in charter, 250 
general, in France, 238 
Consignor : tee Bhippbr ; Cargo-owner. 

Construction, of contract of affreightment, 9-20 
provinces of Court and of jury, 10 
by what Uiw, 11-15 
by law of ship's flag, 11 

Contact with other Goods, 164 

Contract of Affreightment : tee Affreightment. 

Contractus, Lex loci, 12 

Convenient Speed, to proceed with, 54 

Coffered, A 1, 55 
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CouBT, provinoe of, in oonstroction of oontraot, 10, 50 

OOTEKKD BT IhSURANOB, DaMAQE CAPABLB OF BKINO, 152 

Gbatt, risk of, 151 

Cbanbs, and dock companieB : Appendix U^ 274 

Cbkw, position under demise charter, 2 
under charter not a demise, 3 
by whom engaged and discharged, 29 
barratry of, 165 
negligeuiioe of, 166 

Cbims of master or crew, when barratry, 165 

Cbown, charters by agents for, 27 

Custom, effect of, in construction of contract, 10, 15-19 
evidence of, when admissible, 15-17 
marks of binding, 16 
cannot explain well-known terms, 18 
when they bind persons ignorant of them, 19 
of port of loading, 17, 89 
of port of discharge, 17 

CuffTOMABT Dispatch, 83, 214-216 

Custom ART Manner, 80, 214-216 

Damaoi, meaning of^ 152 

Damaoi capabli of being Covered bt Insurance, 152 

Damage, Bhip, 152 

Damage to Cargo, who can sue for, 169, 170 
who can be sued for, 170 
limitation of liability for. Appendix III., 286 
daims arising out of, 208 
effect of; on freight, 228 
carrier's liability for, 145 

Damages, rule of; 254 

to cargo, how assessed, 254, 256 
for failure to load a cargo, 25^261 
and Me Freight, Dead. 

Damages for Detention : ue Detention. 

Dangerous Goods, implied contract not to ship without notice, 65 

what will be notice ot 65 

and see Appendix III., 291 
Day, meaning of, in demurrage clauses, 211 

part of, counts as whole day, 211, 237 

Dead Freight : »ee Freight. 
Deck Cargo, when proper, 92 

custom to load, 16, 92 

agreement to load, 92 

effect of carrying without authority, 92 

carrying, not barratry, 166 

and general average, 189, 190 

in coasting trade, 189 

Delay, in contract, effect of, 61-65, 177, 178 
captain's pomex to, on voyage, 177-179 

Delivered, Freight payable by Net Weight, 234 
freight payable on intake measure of quantity^ 234 
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DELIVERY OF GOODS. 

to whom shipowner may safely make, 117, 118, 203 

effect of, by shipowner, 203 

shipowners dnty, when conflicting claims for, 203 

e£feot of wrongful, on stoppage in transitu, 131 

what is, to divest stoppage in transitu, 183 

to forwarding agent, effect of, in stoppage in transitUy 134, 135 

contract to pay demurrage, implied uom, 217, 218 

what, earns freight, 219, 226 

damaged, effect of, on freight, 228 

short, effect of, on freight, 228, 229 

shipped, effect of; on freight, 229 

less than per bill of lading, 229 

short of destination, effect of, on freight, 230-233 

when concurrent with payment of freight, 236 

contract to pay freight, implied from, 288, 24(^247 

to consignee, contract implied from, 217, 238, 245 

freight due before or after, no lien for, 249 

without payment of freight, waives lien, 251 

Deltvebt Obdeb, as document of title, 130 

and bm of lading, 130 
Dkmisb of Ship, when charter is, 2-5 

position under, of charterer, captain, crew, 2 

effects of construction of charter as, 8 

hirer, not liable for ship's loss by act of God, 5 

DEMUBBAGE, 

what is, 102, 103, 209 

when payable* 209, 210 

how calculated, 210, 211 

clauses as to, when applied to loading and unloading, 210 

in charter, who liable for, 40, 216 

and cesser clause, 102-113 

at port of loading, 103 

in bill of lading, who liable on, 217, 218 

who can sue on implied contract to pav, 218 

contract to pay when implied from aeliyery, 217, 218 

no lien for, at common law, 252 

lien for, by express agreement, 102-113, 253 

customary for lighters in London, Appendix XL, 278 

Despatch Monet, how calculated, 211 

Dbspatoh, usual in Loading, 81, 83, 214 

Detention, Damages for, what are, 209 
when payable, 210 
and cesser clause, 102-113 
no lien for, at common law, 102-113, 252 
lien for, by express agreement, 102-113, 253 

Deviation, implied contract to proceed without, 56, 177 
when captain may make, 177-179 
when not barratry, 165 
to save life allowed, 177 
to save property, when allowed, 177 
towage is, 177 

communication with ship in distress is not, 177 
damage occurring on, liability for, 177 
delay to prevent damage to cargo not a, 178, 179 

DiiiiOENOE, implied contract to use due, 61-65 

DiscHABGE : see Unloading. 

X 2 
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Docks, if fed], position of shipowner, 71, 78, 212, 213, 215 

in London, pnotioe of, AppendEix II. 

and steredores, Appendix II. 

their cranes, liability for, Aopendix XL, 274 

damage in, when a peril of the sea, 159 
Dock Dues and Ohabobb, how paid, Appendix II. 
Dock Wabbamt, effect of, 180 
Dock as obdibkd oh abbitino, 74, 79 
Document of Titlb, meaning o^ 129 
DUNNAOB, 58, 93 

Embabgo, effect of, on contract, 64, 178 

an anrest of princes, 156 
Emplotmxnt of ship, by whom settled, 29 
Enbhus, Qubbm's, 156 
Enoagbmxnt of Goods in ship, effect of, 67 
Equipmbnt of Ship, by whom directed, 29 
Ebasubbs in charter on bill of lading after signature, 20 

EXCEPTED PERILS, 149, 150 
in charter, 149, 154 

apply before loading, 68, and see Addenda. 

when cover failure to load, 83, 84 
in Ua of lading, 149-153 

history of, 150 

list oi 150^152 

burden of proof as to, 168, 169 

effect of deck stowage on, 92, 168 
their relation to implied undertakings, 56, 152 
as to seaworthiness, 60 
and unreasonable delay, 61 

Exflosiybs, shipment of, 65 

and see Appendix III., 291, 292 

F. O. B. = free on boaid, the goods then being at the risk of the purchaser, 
who is liable to freight : Ingli* y. Stodt (1885% L. R. 10 App. G. 268. 

F. O. W. = first open water, for Baltic ports, after ice. 

Faotobs* Acts, questions under, 129, 130 

Final Sailino, 171 

Fibb on boabd, 151 

FiBi, exception of, 164 

Fitness fob Gabgo : see Sbawobthiness. 

Flag, Law of Ship's, as law of construction, 11, 185 

FOBTHWITH, 68 

FoBWABDiNO Agent, delivery to, and stoppage in transituj 134, 135 
Fbance, general consignee in, 238 

Fbaud, avoiding charter, 49 

effect on bill of lading, 46, 139 
Fbeb of Gommissiok, 87 

FREIGHT, 

definition ot 1, 219 

does not include psasage-money, 220 

when earned, 219 
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FREIGHT— oonttntied. 

not payable if goods lost, 219 

oral evidence to explain, when admitted, 16, 18, 220 

mode of payment, to be fixed by custom, 16, 18, 220, 233 

for cargo, l)elonging to shipowner, 233 

amount of, how calculated, 233 

amount of, where goods shrink or swell on voyage, 234 

and hydraulic presses, 234 

alternative, 235 

when payable, 236 

payment of, and delivery of goods, concurrent, 236 

when shipowner entitled to, 236 

when merchant must pav, 236 

clauses as to, in time and voyage charters, 221, 236, 237 

clauses as to, in bills of lading, 222, 236 

to whom payable, 237-244 

when payable to shipowner, 238 

shipowner may give authority to collect, 238 

master s or broker's authority to collect, 30, 238, 239 

payment to master or broker when good, 29, 30, 238, 239 

paid before it is due, effect of, 238 

wlien payable to captain, 238 

when payable to third person, 239 

payment to obligee of bottomry bond, good, 239 

payment of, into Court of Admiralty, when good, 239 

when payable to charterer, 239-241 

assignment of, effect of, 242 

assignee of share of ship entitled to, 242 

when payable to mortgagee of ship, 242-244 

when payable to mortgagor of ship, 242-244 

by whom payable, 244-247 

when payaUe on contract implied from taking delivery of goods, 238, 

245-247 
implied contract to pay, by shipper, 244 
when shipper freed from contract to pay, 244 
consignee when liable to pay, 245 
indorsee of bill of lading when liable for, 140, 246 
where cargo transhipped, 182, 183, 226 
under through bill of lading, 47, 219 

how affected by blockade, embargo, bad weather, delay for repairs, 236 
guarantee of, when ship lost, 219 
when payable, '*ship lost or not lost," 219, 220 
general average sacrifice of, 189, 193 
and general average expenses in port of refuge, 195 
person entitled to, and general average, 197 
nree, authority to master to canr, 44 
stop for, Appendices H., 274; III., 288 
release for. Appendix IL, 276 
lien for, by common law, 219, 220, 248-252 
lien for, under demise charter, 3 

due after delivery of goods, no lien for at common law, 249 
due on delivery of goods, lien for, 248 
lien for, on what goods, 250, 
lien for, for what amount, 250, 251 
lien for, how maintained, 251 
lien for, how waived, 251, 252 
taking payment of by bill, waives lien, 251 
delivery without payment of, waives lien, 251 
in charter, lien for against whom, 250 
and general consignee in France, 238 
when goods may be sold to realize lien for, 288, 289 



Digitized by 



Google 



310 INDEX. 

FREIGHT, ADVANCE 
what is, 222, 223 

or loan, which a payment is, 222, 223, 238 
inBorance of, 223 
if ship lost, 223 
when recoverable, 223 
and final sailing, 171 
no lien for at common law, 223, 249, 252 
lien for by express agreement, 223, 249, 253 

Fbbioht, Back, what is, 225 

Freioht, Diad, what is, 259-261 
no lien for at common law, 252 
lien for by express agreement, 253 

FULL FREIGHT, 

when shipowner is entitled to, 226 

earned when shipowner is ready to deliver, 226 

how earned if there is a lump sun as freight, 227 

earned by trandiiipment, 226 

due^hen shipper prevents delivery, 226 

for goods delivered damaged, when payable, 228 

earned, if all goods ^p^d delivered, 228, 229 

Fbbioht, Lump, what is, 227 

when earned by shipowner, 226, 227 

FREIGHT, FRO RATA, 

when payable for short delivery, 229 

when payable for delivery short of destination, 280-233 

not payable without special agreement, 230 

agreement to pay, from what implied, 230 

effect of arrest of goods on, 230 

effect of sale of goods on, 231 

and ice, 231, 282 

when ship abandoned, 230, 232 

FbEIOHT and all OTHEB OONDinONS AS PER CHABTEB, 40 

Fbeioht to be oollboted bt ohabtebebs, 236 

FbKIGHT m FX7LL FOR VOYAGE, 235 

Fbbiqht, highest on bams votaoe, 235 

Freight payable in London, 18, 220, 222, 236 

Freight payable on net weight delivered, 234 

Freight payable on intakb measure op quantity delivered, 234 

Freight, at any bate op, Master to sign bills or lading at, 87, 39, 45 

From ship's tackles, 277 

Frost, an act of God, 155 

not a peril of the sea, 159 
Full and oomplete cargo, 90 

General Average : see Average. 

Glasgow, Practice of : see Appendix IL, 281, 282 

God, Act op : see Act of God. 

Good condition, shipped in, 99, 100 

Gk)0DS : see Cargo. 

Goods Owner ; see Cargo Owner. 

Gothenbero Custom, as per, 235 
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GovEBNMENT ACTION, pieventiiig loading, 84, 85. 

when an "arrest of princes," 157 
GoYEHNMEin? PASS, foi loading, 84 
Gbound, taking the, when a perU of the sea, 159, 160 
GuNFOWDBB, stowage of, 58, 65, 291, 292 

Handbills as part of contract of afiVeightment, 6 

Heat, exception of, 163 

Highest freight on same voyage, 235 

HoLiDATS, Sundays and, excepted, 210, 211 

HouBS, meaning of^ in demurrage clauses, 211 
pejrt of, coimts as a, 211 

Hull, practice of port of: $ee Appendix IL, 282-284 

Htdbaulio presses and freight, 234 

lox, preventing loading or unloading, 84, 212 

causing delay after loading is completed, 84, 85 
and pro rata freight, 230, 231 

Icebergs, a peril of the sea, 159 
justify delay or deviation, 178 

Icebound POSTS, duty of ship loading or discharging at, 70 

Illegal actts, when barratry, 165 

Illeqalitt, by English law, 7, 8 
hj foreign law, 7, 8 

seizure by revenue officers, primd facie proof of, 8 
as affecting charterer's refusal to load, 43 

IMPLIED CONTRACTS, 

in contract of affieigbtment, 55, 56 
effect of breaches of, 56 
how affected by exceptions, 56, 152 
of seaworthiness, 56-^0 
of reasonable despatch, 61-65 
not to ship dangerous goods without notice, 65 
not to deviate, 177 
Improper Navigation, 167, 168 

INDORSEE OF BELL OP LADING, 

rights of, by custom, 2, 116 

rights of, by statute, 2, 46, 116, 139, 140 

when liable on clauses in charter, 38-40, 43-45 

for goods not shipped, position of, 41, 42 

when ti^o bills are signed for same goods, 42 

and stoppage in tramitu, 128, 129 

acting mcUafide^ 139 

njay liave better position than indorser, 141 

futtber indorsement by, effect of, 140 

when he can sue in Admiralty ODurt, 142, 143 

when be can sue in tort for dama^ to goods, 169 

when he can sue on contract for damage to goods, 170 

when liable for freight, 246 

when bound by lien for freight in charter, 250 

INDORSEMENT OF BILL OF LADING, 
effects by custom, 2, 116 
effects by statute, 2, 46, 116, 139, 140 
kinds of, 115 
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INDORSEMENT OF BELL OF LADINQ-^oonfonifMl. 
to bearer, 115 
to order or assigns, 115 
in blank, 115 
bow effected, 115 - 
bow restricted, 7, J 15 
restrictive, wben affecting captain, 7 
after wrongful delivery of goods, 116 
intention of parties in, 116, 117 
wben it absolutely passes property, 116, 117 
wben it passes property subject to stoppage tA tnmtitu^ 116, 118 
wbat defeats stoppage in transitu, 128, 129 
wbat consideration necessary to defeat stoppage in tranntu, 128 
conditional, 117, 119-128 

and bill of excbange, 119-121 

position of vendor under, 120 
acting as a mortgage, 117, 137 
acting as a pledge, 117, 137 
as security tor advances, 137, 138 
passing no property at idl, 117, 138 
vritbout consideration, 138 
to an agent, 138 

under Bills of Lading Act, 139, 140 
second, effect of on contract, 140 
under Admiralty Jurisdiction Act, 141-144 
does not free sbipper from liability for freigbt, 244 

Indorsement of Mate's Beceift, 97 

Indorsee op Bill op Lading, may transfer greater rigbt tban be bas, 141 
Insolvenct, justifying stoppage in tranritu, wbat is, 125, 126 
Insurance, damage capable of being covered by, 152 

policies and bills of lading, different construction of^ 153, 154 

of advance freigbt, 223 

of advances to sbip, 223 

Intention of Parties, criterion of construction, 10, 11 
test of effect of indorsement of bill of lading, 116, 117 

JETTISON, 

exception of, 168 

captain's power to, on voyage, 187 
captain's power to bind cargo owner by, 187 
captain making, for wbom agent, 187, 190 
as general average sacrifice, 189, 190 

Jury, province of, in oonstruotion of contract, 10 
and conditions precedent, 50 

Jus DISPONBNDI, reservation of, 118, 119 

Kino's Enemies, bistorical origin of exception, 149 

Lading, Bill of : see Bill of Lading. 

Landing Entry, in London : Appendix IL, 275 

Law, by wbicb contract is construed, 11-15 

Lay Days, wben they begin, 77, 78, 210 
bow calculated. 78. 210, 211 
and running days, 211 
and working days, 211 
effect of expiration of, 209, 210 
see Demurrage. 
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Leakage, exception of, 163 

Legal Pbooeedtngs, not arrests of princes, 157 
not perils of the sea, 160 

Lex iobi, when applicable, 13 

Lex loci contbaotus, as rule of construction, 12 

Lien and Exemption, or cesser, clause, 101, 106, 112 

Lien bt Ck)MMON Law, possessory, what is, 248 

shipowner's, nature of, 248 

for freight, 220, 248-252 

no, for advance freight, 223, 249, 252 

for freight, when it exists, 220, 248 

no, for freight due after dielivery of goods, 249 

for freight, over what goods, 250 

for freight, for what amount, 250, 251 

for freight in charter, who bound by, 250 

no, for dead freight, 252 

only for freight due on delivery of goods, 248 

for freight under demise charter, 3 

no, to holders of bill of exchange drawn against cargo, 252 

no, for wharfage on overside godds, 252 

no, for port-charges, 252 

no, for demurra^ or damages for detention, 252 

no, on goods shipped on ship's aocount, 252 

for general average, captain^s, 195 
charterer's, 196 

cargo^wner has not, on ship, 197 
consignee's liability for, 197 

for salvage expenditure, 181, 199, 248 

to broker on bill of lading, 253 

how waived, 251 

how maintained, 204-206, 251, 252 

how affected by stoppage in tranntuy 127 

Lien bt Agbbement, when valid, 253 
for dead freight, 253 

for demurrage or damages for detention, 253 
for demurrage, and cesser clause, 103-113 
for advance freight, 253 

for charter freight against holder of bill of lading, 253 
for freight, waiver of, implied contract from, 246 
for unliquidated damages, 107, 253 
special clauses as to, 253 

Life, deviation to save, when allowed, 177 
salvage for, by whom payable, 198 

Lighten, outside port, ship when bound to, 73-77 

LiGHTEBHAN, position of^ in London, Appendix IL, 273, 274 
his knowledge of stowage does not affect shipper, 96 
whether common carrier or not, 146, 147 
his liability for goods carried, 146, 147 
how £Etr agent of consignee in unloading, 206 

LiGHTEBS, customary demurrage for, Appendix XL, 274 

Lightning, an act of God, 155 
not a peril of the sea, 159 
causing fire, an act of God, 164 

Limitation of Liabilitt, Appendix III., 286 

Livebpool, practice of ; ^ Appendix II., 278, 279 
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LOADING, 

when oonatrned by onstoms of port of loading, 17, 88, 89 

performanoe of contract before, 67 

port of; shipowner's duty to proceed to, 67 

where charterer's duty oegins, 77 

statements as to time of, 53-55 

seaworthiness in, 57 

place of, 78 

usual place of, 78 

where several usual places of, 78 

port of, custom as to place of loading to be followed, 78 

m tidal harbour, 70 

in icebound ports, 70 

outside port, ship when bound to lighten, 73 

in named dock, 78, 79 

place of, when charterer to name, 79 

ready for, when ship is, 82 

in usual and customary manner, 81 

usual despatch in, 83 

when exceptions in charter apply to, 84 

port of, causes preventing transmission of cargo to, 84 

causes delaying, effect of, 84, 211, 216 

delay in, foreseen by contracting parties, 84 

charterer's duty in, when completed, 84, 85 

delays after completion of, B5 

charterer's refusal, effect of, 87 

in fixed time, 211, 212 

in reasonable time, 213 

with customary despatch, 214-216 

in re^lar turn, 89, 90 

and demurrage. 103, 209-216 

and damages for detention, 209 

by stevedore, 94 

port of, customs in calculating freight, 18, 220, 223 

practice as to in London, Liverpool, Bristol, Glasgow, Hull : Appendix* 11. 

and 9ee IStowaos. 
LoADDia Bbokebs, 30 

Loan, on cargo, captain's power to raise, 184 

when prepayment by shipper is, 222, 223, 238 

London, practice of : see Appendix IL, 272-278 

Loss OF Goods, not liable for, under any ciicumstanees whatever, 151 

Loss OF Mabket, 255 

Lost or not Lost, Ship, 219, 223 

Lump Fbbiqht : tee Freight. 

Lumpers, by-laws in docks as to. Appendix IL, 278 

Machinbbt, cargo of, 85 

steam, exceptions as to, 151, 152 
breakdown of, 152 

Management, of ship, work included in, 29, 30 
MANAGING OWNER. 

powers of, 28 

statutory provisions as to, 28, 292 

effect of registration as, 28 

powers to assign freight, 28 

in single ship companies, 28 

Maritimb Law, how far applicable in England, 12-15 
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Mabitims Risk, essential to bottomry bond, 185 
Mabkkf, loss of, when recoverable as damages, 255 
Marks on Goods, inaocoracy, or absence of, 98, 152 
Mast, cutting away of^ and general average, 191, 192 
Master : see Captain. 

MATE'S RECEIPT, 

what it is, 97 

effect of possession of, 97 

as a recognition of property, 97 

not a negotiable instrameut, 97 

effect of statements in, 97, 98 

in London, Appendix II., 273, 274 

Mbasubement, Tons of Weight and, 89, 91 

Merchant's Risk, at, 168, 190 

Mistake, effects of, on contract, 10, 21 

Mobs, not arrests of peoples, 157 
are seizures, 158 

Month, in time charters, 237 

MoBTQAOE, Indorsement of Bill of Lading as a, when, 117, 137 
its effect on stoppage in Iransittt, 128, 129 
its effect on the contract, 139, 140 
its effect on suits in the Admiralty Court, 142, 143 

Mortgagee of Ship, when bound by charter, 32 
when can maintain action of restraint, 32, 33 
statutory provisions as to, 32, 285 
in possession, entitled to what freight, 242, 243 
out of possession, not entitled to fi^ght, 242 

Mortgagor of Ship, powers to charter, 32 
statutory provisions as to, 32, 285 
when entitled to flight, 243 

MuTiNT, damaging goods, 158, 163, 165 

Name, Ship's, when condition precedent, 53 

National Character, Ship's, 53 

Navigation, risks of steam, 151, 158 
negligence in, 167 
improper, what is, 167 
breach of rules of, when barratry, 166 
perils of include collisions : see Addenda. 

Near as she can safely get, 70-77 

Necessity, what is to give captain power to act, 174 
what is, for bottomry, 174, 186 
what is, for deviation or delay, 178 
what is, for sale of goods, 174, 181 

Negugence, not a peril of the sea, 160 
and collisions, 160, and see Addenda. 
of shipowner's servants, exception of, 166-168 
of shipowner, not covered by exception, 166 
in navigation, meaning of, 167 
non-delivery of goods, prima facie evidenco of, 168 

Negotiable Instruments, mate's receipts are not, 97 
when bills of lading are, 115 
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Non-Deliyebt of goods prima facie evidenoe of camer^B negligence, 168 

NonoK OF READINB88, to load, shipowner to give, 82 

to dischftrge, not required, 201, 202 
NonoK to stop in transitu^ how and when given, 136 

Now AT Anohob in ths Pobt, 51, 55 

Now IN THS POBT OF, 50, 51, 54 

Order or Assigns, indorsement to, 114, 115 

Ordered, Port as, 69 

Other Conditions as per Charter, 40 

Overside Gk)0D6, 206 : See Appendix II., 275 
no lien for wharfage dues on, 252 

Paid in London, Freight, 222, 236 

Pafers, Ship's, dnty to provide, 58 

Parol Evidence, to vary charters, 10, 21 

Parties to Contract of affirdghtment, 21-39 
statements as to in charters, when final, 21 
hroker not a, 29 

Partner, when may stop in transitu, 125 

Part-Owner of ship, when hound hy charter, 31 
action of restiamt hy, 32 

Parts of Bill of Lading, need not all be produced, 120 

Passengers in cabins, charterer's right to carry, 90 

Patable in London, Fbeioht, 18, 220, 222, 236 

Payable according to Net Weight deliverbd. Freight, 234 

People, arrests and restraints of^ 156-157 

are the governing power of the country, 157 

Perils, Excepted : See Exceptions. 

Pebils of Navigation : see Addenda, 

PERILS OF THE SEAS, 158-161 
relation to act of God, 155, 159 
not on the seas, 158 
and stowage of goods, 159 

Pebils of the Boads, 151, 158 

Pilfebage, 163 

Pilotage Chabges in port of refuge, and general average, 195 

PiBATES, exception of, 163 
are a peril of the sea, 159 
not Queen's enemies, 156 
justify delay or deviation, 178 

Pitch, cargo of, 84 

Placabd as part of contract of affreightment, 6 

Place of Loading, usual, 78 

Pledge, Indobsehent of Bill of Lading acting as a, 117, 137 

effect on stoppage in transitu, 128, 129 

effect of on tne contract, 140 

effect of on suits in the Admiralty Court, 142, 143 
Pledgee of Bill of Lading, when liable on the contract, 140 

when can sue in Admiralty Court, 143 
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PORT, what is a, 10, 171 

Bftfe, what is a, and when, 69 

as ordered, 69 

seaworthmess in, 57 

charger, no lien at common law for, 252 

rules, hreach of, when barratry, 165 

of refuge, expenses in and general average, 194, 195 

of X., now in, 50, 51, 54 

Precedent, Condition : »ee CJondition Precedent. 
Prejudice to Charter, without, 37, 39, 45, 240 
Presented bt Charterers, Bills of Lading as, 45 
Primage, meaning of, 221 
Princes, Rulers, and Peoples, arrests of, 156, 157 

Principals in Contract, who are, 21, 25-27 

agent for, undisclosed, 24-27 

when bound by agent, 24 
Printed form of Contract, how construed, 19, 20 

contradicted by clause in writing, 19, 20 

bill of lading, how filled in, 114 
Preze-Court, decrees of, are arrests of princes, 157 
Proceed with all Convenient speed, 54, 61 
Proceed to a Port and there Load, 67, 78 
Proceed to a Dock and there Load, 78, 79 
Proceed to a ready Quay berth, 79 
Proceed to a Safe Port, 69 
Proceed to a Port as Ordered, 69 
Profits on Gk)ODS, when included in damages, 255 

PROPERTY IN GOODS, passed by indorsement of bill of lading, 2, 116, 
117 
passed absolutely. 116, 117 
passed conditionally, 116, 119-123 
passed without indorsement, 118 
when passes by shipment, 118 
when jtM dUfponenai reserved, 119 
when not transferred by indorsement, 138, 139 
in gfoods shipped when reserved by vendor, 121 

when passed bv vendee, 121 
who can sue for damage to in Admiralty Court, 143 

Proteot, refusal to insert particulars in, is not breach of duty by master, 143 

Purchaser of Ship, when bound by charter, 32 

QuALFrr AND Quantity unknown, 99, 100 
Quarantine preventing loading, 210, 212 
Quay Berth, beady, for loading, 79 
Queen's Enehiss, 156 

Railway Delays, preventing loading or unloading, 84 

Rata, freight pro : tee Freight pro rata. 

Rate of Freight, Captain to sign Bills of Lading at any, 37, 39, 45, 240 

Ratification of Agent's Contract by Principal, 24 

of agenf 8 stoppage in tranHtu^ 125 
Rats, not act of God, 155 

not a peril of the sea, 160 
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RBADINI88 TO LoAD, what ifl foT ship, 82 

shipowner to give notice of, 82 
Beadt Quay Berth, 79 
Ready to BBCfEiYB Oabgo in all May, 54 
Reasonable timx, to load or nnload in, 61-65, 202 
Receipt, Mate's : See Mate's Receipt. 
Receipt, Glean, what is : Appendix IL, 273 
Receipt, hill of lading as, 5 
Receipts, Gash, not docmnents of title, ISO 
Refusal to Load hy charterer, effect of, 87, 88 
Beoisteb, ship's class on, statements as to, 52 
Rboulab tubn, to load in, 89, 90, 214 
Release fob Fbbight in London, Appendix n., 276 
Reloading Gaboo, and general average, 194 
Repaibs, shipowner when boimd<to do, 57, 182, 183 

sale of cargo to pay for, 191 

in port of refuge, and general average, 194 

Bepbesentations in charter, nature and effect of, 49 
not embodied in charter, how material, 49 
by carrier's agent, when part of contract, 6 

Bbpudiation of Gontbaot for breach of conditions precedent, 49, 50 

for breach of implied conditions, 56, 57 

for unseaworthiness, 57 

for unreasonable delay, 56, 61 
Respondentia, nature of, 184 

captain's power to bind caigo by loan on, 184-187 
Rbstbaint, Action of, by part owner, 82 

by mortgagee, 32, 83 

Rebtbaints of princes, rulers, and peoples, 156-158 

Ring of Bbokbbs, natubb of, 30 

Risk, at Mebchant's, 168, 190 

Bisk, at Ship's ; see Addenda, 

Bisk of Gbaft, 151 

Bisks of Steam Navigation, 151, 158 

Roads, perils of the, 151, 158 

Robbebs, 163 

RULEBS, AbBIRB and RESTRAINTS OF, 156-158 

BuHOUBS of restraints, not restraints of princes, 157 
BxTNNiNG Days and lay days, 210, 211 
Bust, exception of, 163 

Saobifices, Genebal Average, 188, 189 
Safe Port, what and when, 69 

if not, when ship ordered to it, 69 
Safely, meaning of, 72, 78 
Safely get, so neab as she can, 70, 71 

does not allow delivery at nearest safe port, 71 
Sail on ob bbfobb, 53 
Saiuno, statements as to time of, 53-55 
Bailing, Final, 171 
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Salb of ships, brokers for, 29 

of cargo, captain's power of on voyage, 172, 173, 181, 184 

of cargo, wnat is necessity for, 174, 181 

of damaged cargo, captain's power of, 181 

of cargo to raise money, by captain, 184 

of cargo, as general average sacrifice, 191 

of cargo on voyage, effect of on freight, 184, 234 

of cargo, and pay its freight, 252, 289 

Salvage, agreements, captain's power to bind cargo by, 172, 173, 198 
captain not bonnd to collect from cargo, 198 
when payable by cargo-owners, 198 
for life, payable by ship and cargo, 198 
shipowner's lien for, 198, 248 
nnder demise charter, to whom payable, 3, 199 

Scuttling ship is barratry, 165 

Seas, Perils op the, 158-161 

Seawobthiress, implied nndertaking of, 56-60 
nature of, 56, 57 
when it mnst exist, 56, 57 
absence of, before voyage, 57 
absence of, during voyage, 57 
in tugs, 57 

absence of, must exist in fact, not only in belief, 60 
exceptions and, 60, 152 
absence of, not a peril of the sea, 160 

Seizure and capture, 157, 158 

Share in a Ship, owner o^ when bound by charter, 31 
assignee of, when entitled to freight, 242 

Shareholder in Sinoli Ship Gompany, 29 

SHIP, 

when charter of, amounts to demise, 2-^ 

share in, owner of when bonnd by charter, 31 

assignee of share in, when entitled to freight, 242 

papers foi; shipowner's dutv to provide, 58 

unable to reach port of loading, 70, 71 

when ready to load, 82 

her gear, and stevedore, 95, and Appendix XL 

her responsibility, when it commences, 98, and see Addenda, 

when it ceases, 207 
conditions of her responsibility, 98 
non-arrival of, no evidence of negligence, 100 
with no owner domiciled in England or Wales, who can sue, 141, 144 
general average sacrifice of^ 189, 191, 192 
general average expenditure on, 189 
when is ready to discharge, 201 

Ship-damaoe, meaning of, 152 

Ship's husband, position and powers of, 28 

statutory provisions as to, 28, 292 
Ship IjOst or not IjOst, 
Ship's ribk, at : see Addenda. 
Ship's Tackles, from, 207 
Shipment, when passes property, 118 

SHIPOWNER, 

his work with regard to ship, 29 
his work abroad, who done oy, 30 
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SHIPOWNEB-HxmitfiiMd. 

liable to shippen of goods ignorant of charter, 36 

when liable to third parties for dealings with ^oods, 37 

when bonnd by bills of lading signed by captain or broker, 41-45 

his implied undertakings, 55, 56 

his undertaking of seaworthiness, 56-60 

liability for unseaworthiness, 56, 57 

undertaldng to proceed without delay, 61-65 

undertaking to proceed without deviation, 177-179 

duty to proceed to port of loadinfi", 67, 78 

to give notice of readiness to load, 82 

duty to look after cargo, when it begins, 87 

taking goods before brought to place of loading, 87 

his position if charterer refuses to load, 87, 88 

when may stow goods on deck, 92 

and ballast and dunnage, 93 

to stow cargo safely, 94 

and stevedores, 95 

and stowage, where there is a charter, 95 

liability to persons imured by stevedore, 95, 96 

and mate's receipt, 97 

and statements in mate's receipt, 97, 98 

and cesser clause, 101, 103 

his duty on receiving notice to stop in transitu^ 187 

position under Bills of Lading Act, 140 

liability for goods carried, 145 

his negligence not covered by exceptions, 166 

who is not common carrier, position of, 145 

when and how protected by exceptions, 168, 169 

when and how sued for damage to goods, 170 

attain as agent of, on voyage, 172, 174, 175 

when captain should communicate with, before acting, 174 

duty to take care of goods on voya^^e, 180, 181 

power to tranship gowls, 182-184, 226 

when bound to repair on voyage, 57, 182-184 

must either carry on, tranship, or hand over cargo, 182 

right to freight, when transhipping, 188, 226 

and cargo sold to raise money, 184 

expenditure by, and general average, 193, 194 

when can sue for general average, 196 

when liable for general average, 197 

when liable for salvage, 198 

and lien for salvage expenditure, 181, 199 

when entitled to radvage earned by chartered ship, 199 

liability for collision, 199 

not bound to give notice of ship's readiness to discharge, 201-202 

to whom he £ould deliver, 118, 203, 204 

delivery by, and property in goods, 203 

delivery by, where conflicting claims, 208 

where goods not claimed, 20i-206 

when he may warehouse goods, 204-206 

when he may carry goods on, 204 

maintains his lien by warehousing, 204-206 

statutory power to discharge goods, 205, 206 

and goods landed for assortment, 206, Appendix IL, 276 

and overside goods, 206, Appendix II., 275 

can sue for demurrage on implied contract, '217, 218 

earns ftill freight by delivery or readiness to deliver, 219 

and lump freight, 227 

position where delivery prevented by fault of shipper, 204-206, 225, 226 

at what time entitled to freight, 219, 226, 236 



Digitized by 



Google 



INDEX, 321 

8HIP0WNEE— conftntied. 

when may refuse delivery, 236 

may give authority to oolleot flight, 238 

payment of freight to master or broker, when payment to, 238, 239 

master cannot retain freight against, 239 

his position, when freight is payable to third person, 239 

and freight, when there is charter, 239-241 

when his master signs bills of lading presented by charterer, 240 

car^ belonging to, freight for, 238 

waiving his lien, and freight, 246, 251 

his liens on cargo, 248 

his lien for freight against whom, 250 

how he may enforce his lien for freight, 251, 252 

how fax bound to decrease charterers kiss, 257-259 

Shiited ur GOOD ooMDinoN, 99, 100 

SHIPPEB, 

proonree and fills in bill of lading, 7 

presents bill of lading for signature, 114 

when bound bv contents of bill of lading, 6, 7 

when afiected by stamps on bill of lading, 7 

position of, when there is a charter, 33-89 

who is charterer, position of, 33-36 

ignorant of charter, 36 

aware of charter, 36 

whom be can sue, if there is a charter, 36 

where there is charter and sub-charter, 36 

fraud of; effect on bill of lading, 46 

undertaking not to ship dangerous goods, 65 

right to require proper stowage, 94 

and stevedore, 95 

and stowage, where there is charter, 95 

aware of stowage, 95 

and mate's receipt, 97 

and indorsement under Bills of Lading Act, 140 

when can sue in tort, 169 

when can sue in contract, 170 

captain's duty to, 173 

liable for demunage on bill of lading, 217 

implied contract to load or unload in reasonable time, 202, 213, 217 

preventing delivery, 204-206, 225, 226 

and freight, where there is a charter, 239-241, 250 

when liable for freight, 236, 244 

how freed from liability for freight, 244, 245 

not discharged frx)m freight by indorsement of bill of lading, 246 

when bound by lien in charter, 250 

and tee Caboo-owmeb. 
8HIFPI1T0 AGENT has lien for charges on bill of lading, 253 
Shipping oabdb as part of contract of affreightment, 6, 50 
Shippino note. Appendix II., 272, 273 

Shobt delivebt, eifeot on freight, 228, 229 
when freight pro rata payable for, 229 

Shbinkagb of cargo, and freight, 234 

Shuttikg out goods, effect of, 67 

SiONATUBB of bill of lading, 5 
of agent, to (^larter, 24-27 . 

Single Ship Companies, managing owner in, 28 
shareholders in, 29 
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Smugglino, when barratry, 165 

Snowstobiis preventing loading, 84 

Spabs, cutting away of; and general average, 191, 192 

8PIXD, WITH ALL OONVEMISNT, 54 

Spilbb, meaning o^ 151 

Btaxfs on charter 1, Appendix in., 290, 291 
on bill of lading, Appendix IIL, 290, 291 
reetriotive, on bill of lading, 7, 115 

Standabd huhdbsd, St. Pktbbsbubo, 235 

Btiam hatigatioh, risks o^ 151 

Steamship, meaning of; 50 

Stivbdobb, shipowner to nse same skill as, 91 
and shipowner's liability, 94 
liability of; 95, 96 
and dock companies. Appendix XL 
and ship's gear, 95, Appendix II. 

Stop fob fbbight, Appendioes XL, 274, IIL, 288 
effect of, 252 

STOPPAGE IN TBAN8ITU, 
definition of, 123, 124 
not a rescission of contract, 123 
is exercise of lien for price, 123 
by whom exercised, 124 
agamst whom exercised, 126, 127 
when exercised, 125 
against whom invalid, 128, 129 
when right of, ends, 131-136 
and part payment, 124 
and payment by bills of exchange, 124 
what is insolvency to justify, 125 
against porchaser from vendee, 126, 127 
and carrier's lien, 127 
and attachment, 127 
and other claims in goods, 127 
effect on, of indorsement of bill of lading, 128, 129 
what indorsement defeats, 128, 129 
when transit begins, 181 
and wrongful or mistaken delivery, 131 
and mastei^s refusal to deliver, 131 
no need for till vendor loses possession of goods, 131 
what is delivery, to divest, 133 
and delivery to forwarding agent, 134, 185 
divested by agreement between vendee and carrier, 135, 136 
notice to, how given, 136 

shipowner's and captain's duty on receiviog notice of, 137 
refusal by master to deliver to vendor on^ is breach of duty, 143 
under demise charter, 3 

Stobm, damage by, when a peril of the sea, 159 

STOWAGE, 

seaworthiness in, 57 

on deck, custom of when binding, 16 

on deck : tee Deck Cabgo. 

bad, aasent to by charterer or shipper, 91, 95 

broken, 91, 92 

shipovmer must ensure proper, 94 
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STOWAGE— oon^wiKed. 

who ultimately liable for, 95 
tally in : m6 Appendix, 11., 273 
and perils of the sea, 159 
negligent, effect on exceptions, 168, 167 
whether navigation, 167 
See Loading. 

Strandiko, when a peril of the sea, 159 

Stbikis pieyenting loading, 84 

SuB-CHABTEB and charter, shipper nnder, 36 

SuB-ooNTRAOT, pToflts on, whon reooTcrable as damages, 255 

Sufficient watnb, if, 74 

Sundays and houdats sxoeftid, 210, 211 

SuEiTT, when may stop in UwmUu, 125 

SwBAT, exception of, 163 

SwNLLiNO of cargo, and freight, 234 

SwoBDFiSH, a peril of the sea, 159 

Taoklb, ship's, general average sacrifice of, 191, 192 
from, 207 

Tally, in loading. Appendix XL, 273 

Telboraph, efTect of^ on captain's position, 30, 31 
when captain should use, 176 

TiBKB OF THE OoNTBAOT, nature and efTect of, 49 

Thibvb8,163 

Thbouoh bill of lading : see Bill of Lading. 

Tidal habboubs, loading in, 70 

Tide, at all timbb of, 78, 74 

Time ohabteb, seaworthiness in, 58 
freight in, 221 
freight in, when payable, 236, 237 

Time, statements as to, when conditions precedent, 53-55 

Time, in fixed, to load or unload in, 211, 212 

Time, to load or unload in reasonable, 61-65, 202, 213 

Times, at all, of tide, 78, 74 

Tonnage or burden of ship, when condition precedent, 52, 53 

Tons weight and measubemxnt, 89, 91 

ToBT, who can sue in, for negligent carriage of goods, 142, 144, 169 
who can be sued in, 170 

Tow AND ASSIST YEBSELS IN ALL SITUATIONS, 177, 178 

Towage, when a deriation, 177 
Trading, illegal, when barratry, 165 

TRANSHIPMENT, 

shipowner's and captain's power of, 172-175, 182, 183 
captain making, for whom agent, 174, 182, 183 
and freight, 183 

Tbansft, when begins and ends : tee Stoffage in Transitu. 

Y 2 
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TuoB, aeaworthineM aad.eiBoiency of» 58 
TuBN, nr BaouLAB, 89, 90, 214 

Ullaos, meuiisg of^ 151 

Unayoidablb, meaning of, 59 

Uni>ibta¥ihg8 in charter, 55, 56 

implied, relation of to exceptions, 152 

UNDIBCL06ED PBINOIPAL, AOBNT POB, HIS LIABIUTT, 24-27 

UimrowN, wnoBT, talus akd ooHmras, 46, 99, 100 

QUAUTT AND QVA19TITT, 99, 100 

Unliquidatkd daxagd, lien for, 107 

UNLOADING, 

charterer's dnty in, 201 

notice to charterer of ship's readiness not required, 201, 202 

captain's dntj in. 202-204 

shipowner's and captain's position as, 202-204 

where cargo not claimed, 204 

how long allowed consignee for, 202-206 

shipownei's statutory power of, 205, 206, 287-290 

statutory place, time and manner of, 205, 206 

construed by customs of port of discharge, 17, 202 

outside port, shin when bound to, 70, 71 

and demurrage, 209-216 

and damages for detention, 209 

in fixed time, 211, 212 

in reasonable time, 213 

with customary despatch, 214-216 

in customary manner, 214-216 

customs of London, Bristol, Liverpool, Glasgow, Hull, as to, App. 11. 

cargo, and general average, 194 

and tee Loadino. 

Unpaid tsndob : see Y indob. 

Unsbawobtht : #90 Sbawobtht. 

Usaob: Me Custom. 

Usual and customabt mannbb of loading or unloading, 80, 214-216 

Usual despatch of loading ob unloading, 88, 214-216 

Usual plaob of loading ob dischabgb, 78 

Value and contents unknown, 46, 99, 100 
Vabiation of charter by parol evidence, 10, 16, 21 
Vendee, position of, under conditional indorsement, 1^0 

what is insolvency of, to justify stoppage in transttu, 126 

purchaser from, position of, as against stoppage in transitu^ 126 

when delivery to ends transit, 132, 188 

delivery of goods in his ship, 132, 133 

delivery of goods in ship obaHered by, 132 

when his agreement with carrier ends transit, 135 

delivery of goods to his warehouse, 133 

Vendob, unpaid, securities of, 118 
reserving yt» disponendi, 119 
indorsing bills of lading conditionally, 119-123 
who is, 124, 125 

when he may stop in transitu^ 123, 124 
when his agent may stop, 125, 126 
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YsNDOR, UNPAID— ^xmftntidcL 

his position when his vendee has resold, 126, 127 

his position as against carrier, 127 

his position as against other claims, 127 

when loss of possession by, ends transit, 183 
YENTiLATioy, shipowner's duty to provide, 180 
YBBMDr, whether a peril of the sea, 160 ^ 

VOYAGE, 

oommeroial frustration of, 56, 61 

seaworthiness on, 57 

wear and tear of, not a peril of the sea, 160 

captain's authority on, 172-176 

shipowner's duty to take care of goods on, 180, 181 

captain's power to complete, by raising money on cargo, 184 

charter, freight in, 221 

delivery during, effect on freight, 226, 280 

«< height in fuU for," 285 

Waiver of conditions precedent, effect of, 49, 50 
of lien, 251 

Was, effect of, on contract, 8, 88 
not a peril of the seas, 160 
justifies delay or deviation, 178 

Wabehovsino car^ and general average, 194 

shipowner's right of^ where cargo not claimed, 204-206 
shipowner's lien maintained by, 204-206 

Wabehoubxman and delivery orders, 180 

and delivery of goods, 205, 206 : Appendix in., 287-290 
when can end stoppage in trandtUy 184, 185 

Wabbant, dock, as document of title, 129 

Wabrantt : MS Undebt aking ; Bepbbsentation. 

Watbb, cargo damaged by, and general average, 191 

Watebbobnb goods: see AiVEJsrDJX n., 278, 274 

Wbab Aim TEAB of voyage not a peril of the seas, 160 

Wbatheb preventing loading or discharging, 84 

Weight delivebed, fbeiqht payable bt net, 284 

Weight and measubement, tons of, 89, 91 

Weight, value, and contents unenown, 46, 99, 100 

Whabfage dues and overside goods, 252 : Appendix IL, 275, 276 

Whabtage Note, 273 

Whabfingeb : see Wabehoubeman. 

Whebeabouts, ship's, when condition precedent, 58, 55 

WoBKiNG DATS, and lay days, 

WoBMS, not a peril of the seas, 159 

Wbeckbbs, a peril of the sea, 159 

Yobk-Antwebp Bulbs, 198 : Appendix lY., 298 
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